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ROFITS are relevant to price control at this phase of the war 
economy* for the purpose of appraising the extent to which increases 
in the operating costs of sellers since the statutory base period 
(which is usually the two-week period starting October 1, 1941)? may or 
may not be absorbed out of profits. Where the cost patterns of the base 


* Member of the Illinois Bar; Senior Analyst, Office of Price Administration. The views 
expressed herein are personal to the author, and do not necessarily reflect those of the OPA. 

The author wishes to acknowledge the assistance of A. Neal Potter in preparing Section I. 
He is also indebted to Professor C. Herman Pritchett, of the University of Chicago, for the 
contribution of several paragraphs to Section IV, as welLas of many ideas throughout. 


* As the war economy grows in time and intensity all standards of normality, including the 
profit standard, become less and less important and may, conceivably, in specific instances 
wholly cease to matter, even as a psychological tradition. The “garrison state,” as Lasswell 
phrased it after a visit to Japan, has not overtaken us to its full extent at the time of writing 
(spring of 1942), but it cannot be entirely ruled out that the whole discussion of profits in the 
operation of a war economy may eventually become “‘academic.” 


* The Emergency Price Control Act authorizes the Price Administrator to disregard the 
October 1-15 base period wherever actual price quotations are lacking or are unrepresentative 
in view of “abnormal or seasonal market conditions or other cause,” in which case he shall 
consider the ‘‘nearest two-week period in which, in the judgment of the Administrator, the 
prices for such commodity are generally representative ” A brief review of the state- 
ments of considerations accompanying Maximum Price Regulations Nos. 106 to 142 inclusive 
indicates that the October 1-15 base period was regarded as controlling in 20 cases, the month 
of March, 1942, in 7 cases (in addition to the General Maximum Price Regulation, which is 
applicable to all prices except those specifically enumerated), while other base periods were 
adopted in 10 cases. The October 1-15 base period was controlling in the following regulations: 
106 (domestic shorn wool), 107 (used tires and tubes), 109 (aircraft spruce), 110 (household 
mechanical refrigerators), 111 (household vacuum cleaners), 112 (anthracite coal), 113 (iron 
ore), 114 (wood pulp), 115 (silk waste), 116 (china and pottery), 117 (used egg cases), 119 
(original equipment tires and tubes), 120 (bituminous coal), 123 (raw and processed wool 
waste), 125 (nonferrous foundry products), 127 (finished piece goods), 134 (rental of construc- 
tion and road maintenance equipment), 136 (machines and parts), 138 (standard ferroman- 
ganese), and 140 (sanitary napkins). The March, 1942, base period was controlling in the fol- 
lowing regulations: 129 (paper products), 130 (standard newsprint), 131 (camelback), 132- 
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period remain unchanged or have altered in a downward direction, the 
profits factor is presumably unimportant,’ since the prevailing prices of 
the base period are apparently normal. Where increases in costs have 
occurred since the base period, however, an issue is raised as to whether 
they should be absorbed out of profits or should warrant adjustment by 
the Price Administrator, a) in the case of producers, fabricators, or dis- 
tributors, by increases in the prices charged by them, or b) in the case of 
retailers or other sellers to ultimate consumers, by decreases in the prices 
paid by them.‘ The extent to which cost increases should be absorbed 
out of profits depends, among other relevant factors, upon the compara- 
tive status of profits in the industry, which is, in view of the statutory 
silence,’ a question of reasonableness. 

In order for profits to perform such an assessing role in the administra- 
tion of price control it is necessary to resolve several difficult issues— 
namely, a) the definition of profits in the sense of determining the sources 
of income and the items of deduction,® b) the standard for determining 


(waterproof rubber footwear), 135 (mixed fertilizer, superphosphate, and potash), 141 (shear- 
lings), and 142 (retail sales of summer seasonal goods). Other base periods were used in the fol- 
lowing regulations: 108 (nitrate of soda, sulphate of ammonia, and cyanamid—spring season 
of 1941), 118 (cotton products—July 21-August 15, 1941), 121 (miscellaneous solid fuels— 
December 15-31, 1941), 122 (solid fuels delivered from facilities other than producing facili- 
ties—dealers—October 1-~December 31, 1941), 124 (rolled zinc products—November 20, 
1941), 126 (fluorspar—January 2, 1942), 128 (processing piece goods—March 16~April 1s, 
1942), 133 (farm equipment at retail—January 19, 1942), 137 (motor fuel sold at service 
stations—April, 1942), and 139 (household and service industry machines—February 15-28, 
1942). 

3 The presumption may be rebutted, perhaps, by cases where a showing can be made that 
the profit situation in 1941 was sufficiently “‘inflationary” to warrant the setting of prices 
below those prevailing during the so-called base period. The author believes, however, that 
this possibility is at this time outside the realm of the politically practicable, within which 
any framework of government regulation must operate. 

4 According to the announced policy of the OPA no upward adjustments will be made in 
the retail price ceiling, except as practical incidents to the process of ‘replacing the highly 
individualistic maxima of the original freeze by uniform maximum prices for given products 
in particular localities. Where the “squeeze” is found sufficiently great on retailer, distributor, 
fabricator, and producer alike, the rigid maintenance of the retail price level may require 
employment of the purchasing and subsidy powers of Section 2(e) of the EPCA. H.R. 5990, 
77th Cong. 2d Sess. § 2(e) (Pub. L. No. 421, Jan. 30, 1942). As yet these powers are without 
practical content for lack of appropriations, a want which is in the process of speedy correction. 

5 The statutory phraseology of “fair and equitable” is hardly more than the criterion of 
“reasonableness” which is conventionally required under due process. H.R. 5990, 77th Cong. 
ad Sess. § 2(a) (Pub. L. No. 421, Jan. 30, 1942). 

6 The definition of profits for the purposes of price control centers upon a) the kind of 
income that is included, b) the kind of deductions that may be offset against such income, c) the 
treatment of federal income and excess profits taxes, and d) the basis of the reporting entity 
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“seasonable’’ profits,’ and c) whose profits are concerned. This article is 
addressed primarily toward the latter inquiry. The following are the 
main considerations that will be treated in the course of the article. 


(ie., consolidated vs. unconsolidated reports). On all these questions the EPCA is con- 
spicuously silent, nor are the legislative hearings of much help. 

The complete lack of accounting definitions in the EPCA—in contrast to the income tax 
laws—presumably leaves the matter in the realm of the conventional standards of the ac- 
counting profession. These standards usually tend toward an understatement of profits, 
especially since the enactment of the SEC laws and regulations, which are designed to protect 
the investor against exaggerated statements of earnings. Accountants traditionally and peren- 
nially quarrel with the definitions of the income tax laws, notwithstanding that corporate 
accounting was largely non-existent prior to the federal tax enacted in 1909; but the basic 
purposes of the tax laws may be closer akin to the objectives of the EPCA. As the pressure 
upon profits becomes heavier there may well be a steady shift away from conventional account- 
ing to the more rigorous requirements of the tax laws. 

To the extent that a definition can be given at this time, profits for price control purposes 
probably are equated to the excess of receipts from operations (excluding investment income) 
over the conventional operating deductions (excluding the special tax deduction for amortiza- 
tion of war facilities under the Second Revenue Act of 1940), before the deduction of federal 
income and excess profits taxes, as generally determined upon the basis of unconsolidated 
reports. 

1The deliberate omission of the EPCA—and it must have been “deliberate” since Ad- 
ministrator Henderson was extensively questioned on the matter, see Hearings of the House 
Committee on Banking and Currency on H.R. 5479, 77th Cong. 1st Sess., superseded by 
ELR. 5990, 77th Cong. ad Sess., at 394-97, 441-42, 454-55, 403, 594 (1941)—to enact any single 
test of “reasonableness” in measuring profits leaves the OPA free, in the words of a recent 
Supreme Court decision, “‘to make the pragmatic adjustments which may be called for by 
particular circumstances.” Federal Power Com’n v. Natural Gas Pipeline Co., 62 S. Ct. 736, 
743 (1942). 

Conceptually, the ‘‘reasonableness” of profits may be tested by at least four different stand- 
ards: a) performance in a recent base period, b) relationship of earnings to capital, c) a combi- 
nation of the base-period-earnings method and the capital method, or d) reference to the fact 
of payment or non-payment of an profits tax, which in turn may be identical with c). 
The first standard is purely empirical, highly individual, and non-reformist since “business 
profits as usual’ are accepted more or less. Against its empirical advantage of ready proof 
must be set the difficulties of obsolescence and perhaps complete meaninglessness in cases 
where basic shifts have occurred in the nature of the output. The capital method has many 
subspecies depending upon the competing theories and practices for measuring capital, which 
are conventionally associated with the impossible. The difficulties of valuation, however, 
derive in major part from the failure or unwillingness of the reviewing judiciary to adopt and 
consistently apply a definite theory of valuation (e.g., prudent investment vs. reproduction 
costs); nor may they be so serious in the case of statistical or en masse appraisals where the 
fortuitous variations of the time and place of corporate organization and reorganization, which 
may be insuperably difficult in individual cases, more or less cancel one another. For an analy- 
sis of a similar problem under the excess profits tax, see Hynning, The Excess-Profits Tax of 
1940—A Critique, 8 Univ. Chi. L. Rev. 441, 453-60 (1941). 

In the first series of ‘statements of considerations” that must accompany each maximum 
price regulation under the EPCA (except in the case of the price schedules that had been 
issued under executive authority and were reissued within ten days after the effective date of 
the act) the OPA has employed base-period-earnings comparisons (Maximum Price Regula- 
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1. Historically the profit system has never enabled every producer to 
make a profit each year. To require price control to assure a profit to 
every one subject thereto would result in more favorable treatment of 
producers*® than they could ever hope to attain under “normal” circum- 
stances of doing business. The gradual advent of a war economy has 
radically affected the traditional role of profits in the functioning of our 
economy, since much of the risk of expansion has been underwritten by 
the government, and the incentives for production have become over- 
shadowed by the requirements of total war. 

2. The issue of “fair return upon fair value,”’ which has greatly plagued 
governmental regulation of utilities, is wholly inapplicable to price con- 
trol, since under the terms of the Emergency Price Control Act a pro- 
ducer is never forced to sell his products at a fixed price but may choose to 
keep them. Furthermore, to permit “‘confiscatory taking” to become a 
pertinent issue would result in such protracted delay and controversy that 
the war would be over, and mayhap lost, before the first determination of 
“fair value’’ could be finally completed for a single industry and its in- 
dividual components. 

3. Any extension of governmental control entails adjustments by and 
injuries to individuals and specific groups, but these incidents must be 
weighed in their realistic setting of total war, where they must graciously 
defer to the “growing appreciation of public needs and of the necessity of 
finding ground for a rational compromise between individual rights and 
public welfare.”® 

4. Maximum price regulations are semi-legislative in character and are 
therefore not subject to the specificitv of standards and findings of fact 
that characterize adjudicative orders. 'n particular, a maximum price 
regulation is not required by the “fair and equitable” standard to afford 
“reasonable profits” in its application to every producer. 


tions Nos. 111, 116, 118, 119, 120, 136, 140), net-worth ratios for single years and a series of 
years (Regulations Nos. 113, 118), and sales ratios (Regulations Nos. 118, 119). The press 
release (not statement of considerations) that accompanied the reaffirmation of the cigarette 
price ceiling (OPA Release No. PM 2746, March 24, 1942) referred only to the high rate of 
profits on capital that had been typically attained by individual tobacco companies. See 
Wall Street Journal, p. 4, col. 1 (March 28, 1942). 

See generally David Ginsburg’s address before the War Conference of Controllers on 
“Standards for the Control of Prices under the Emergency Price Control Act of 1942” (OPA 
Release No. PM 2924, April 13, 1942). 

8 The term “producer” as used in this article is not necessarily confined to mining and 
manufacturing enterprises, but also includes distributors and dealers at wholesale and retail, 

* Quoted from Mr. Chief Justice Hughes’ opinion in Home — & Loan Ass’n v. Blaisdell, 
ago U.S. 398, 442 (1934). 
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5. The coordinated application of a general price regulation, an em- 
pirical system of exceptions, and a reserve plan of pooled purchases per- 
mits, if it does not require, whatever operating adjustments of the dif- 
ferential needs of marginal producers are necessary to attain the objec- 
tives of the act. The “safety valve’’ function of broad administrative re- 
lief (“exceptions’’) will assure the careful sifting of the complaints of 
harshness. If a producer is earning reasonable profits he cannot realistical- 
ly complain that less fortunate competitors may not be doing so. If the 
less fortunate competitor is actually faring badly under the regulation and 
his production is needed for civilian requirements, he may be given an ex- 
ception to the proper extent, and he can consequently not complain 
against the regulation. Where the regulation remains harsh through the 
denial of administrative relief, the complaint must show that more than 
incidental injury is sustained and this despite the demonstrated fact that 
reasonable efficiency has been attained in the particular instance. Such 
proof is apt to be very difficult in the concrete. 


I. THE PROFITABLENESS OF THE PROFIT SYSTEM 


Between the ending of World War I and the beginning of World War II, 
two decades and a year (1919-39, inclusive), more than 25 per cent of cor- 
porate activities (measured in terms of dollar output) was on the average 


reported by corporations which failed to make a profit. Even in the best 
year in this comparison, 1919, more than 10 per cent of corporate activi- 
ties was attributable to firms which were in the red. In prosperous 1929, 
19.4 per cent of corporate business was handled by firms with losses. 
During the thirties the figure rose to 34.2 per cent in 1930, to 51.5 per 
cent in 1931, and to 60.3 per cent in 1932, and then fell to 42.3 per cent in 
1933, and 32.9 per cent in 1934-35. The average for the 15 years from 
1925 to the war year of 1939 was 29.4 per cent. These figures are averages 
for all corporations. Loss ratios are much higher for mining, construction, 
and service groups. Among the manufacturing industries the loss ratios 
are relatively high in textiles, apparel, and lumber, in particular." 

The rate of profit (i.e., profits as percentage of invested capital or net 
worth) has hovered closely to the 5 per cent figure.* When profits show a 
tendency to rise, adjustments are quickly made in capital valuations in 
order to restore the historical relationship. In various branches of in- 

*° These figures have been computed from Statistics of Income, a publication of the Treasury 
Dept., Bureau of Internal Revenue. 


* See Taitel, Profits, Productive Activities and New Investment, TNEC Monograph No. 
12 (1941). 
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dustry the rate of return is of course higher, as in manufacturing (par- 
ticularly beverages, tobacco, chemicals, and motor vehicles), while in 
mining and service the rate of return is much lower.” 

It is obvious from the foregoing that profits are never certain to all, al- 
though they may be as invariable as the tide to some fortunate few. In 
the terms of theoretical economics profits are the reward of risk and effi- 
cient management.* A shift of demand from one field to another causes 
prices and profits to increase and entrepreneurs to incur the costs, and the 
risks, necessary to increase production to meet the new demand. The 
very term “risk” demonstrates the uncertainty of the reward, while “effi- 
ciency”’ is obviously relative. 

Modern war, in totalitarian terms, moreover, is so revolutionary a 
change in the social, political, and economic outlook that the normal 
economy may be shaken to its very foundations. It can adapt itself to the 
new demands but poorly. Half or more of the economy must change from 
civilian to military output, and that immediately. The profit motive it- 
self fails to yield its usual response. The uncertainties surrounding any 
commitment for expanded capacity are so great that profits must reach 
unheard-of levels to cause expansion, and even then the facts are by no 
means clear that expansion will occur."* The consequent inequality of in- 
comes would seriously impair the war effort and endanger morale. As a 
result, war production has been almost entirely removed from the free 
economy, and the government has directed war production through priori- 
ties, direct negotiations, financing of plant expansion, guaranteeing costs, 
and commandeering. 

The sector of the economy which is left in a “‘freer’”’ status is also unable 
to respond to the profit motive in a normal manner. Only minimum (less 
than “normal”’) profits are necessary to maintain production at levels near 
capacity. Colossal profits, however, are needed to get an expansion of 
capacity, because of the uncertainties inherent in a war situation. More- 
over, increase of capacity in nearly all cases makes demands on materials 
and labor which may be required by the war effort, so that increase of ca- 
pacity itself may run contrary to the national interest." 

' For frequency distributions by profit rates of companies in different industries, see SEC, 
Statistics of American Listed Corporations, part 1, at 246-65 (1940). 


"3 See Knight, Profit, 12 Encyc. Soc. Sci. 480-81 (1934); Knight, Risk, Uncertainty, and 
Profit (1921). 


14 The response to the special tax amortization for defense facilities has been disappointingly 
small. 


*s The WPB has just announced a policy of calling a halt to all plant expansion that cannot 
be shortly completed in order to use scarce resources for current output. 
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To assure profits to all under a price regulation is obviously to abolish 
risk and disregard the factor of efficiency, to both of which profits are de- 
signed to accrue. No such corruption of the profit system can be made in 
its name and under its blessings. Certainty of profits may eventuate in 
some form, but that would not be a profit economy as typically conceived. 


11. “FAIR RETURN UPON FAIR VALUE?” 

Ever since the end of the nineteenth century governmental control of 
corporations, and of public utilities in particular, has been embarrassed by 
the perennial question, “Has a fair return on fair value been assured?’’** 
If it has, the control may be valid. If not, it is condemned as ‘‘confisca- 
tory,” which is taken to be forbidden by the constitutional provisions re- 
specting “due process” and “just compensation.’”’ The answer to the 
“fair return” question depends upon the rate of the return and the value 
upon which the return is calculated. The disposition of the first part of 
the question has been relatively simple.’ 

The second problem was immediately made difficult, if not insoluble, 
by the classic judicial exposition on the subject in Smyth v. Ames," where 
Mr. Justice Harlan directed that the determination of the “fair value of 
the property being used by it [i.e., the utility] for the convenience of the 
public”’ must give “such weight as may be just and right in each case”’ to 
the following: 

.... the original cost of construction, the amount expended in permanent improve- 
ments, the amount and market value of its bonds and stock, the present as compared 
with the original cost of construction, the probable earning capacity of the property 
under particular rates prescribed by statute, and the sum required to meet operating 


We do not say that there may not be other matters to be regarded in 
estimating the value of the property.'® ’ 


A wide area for judgment of the various and conflicting elements of 
value—past vs. present vs. future—was thus thrown open to judicial re- 


©The doctrine started with Mr. Chief Justice Waite’s dictum in Stone v. Farmers’ Loan 
& Trust Co., 116 U.S. 307, 331 (1886): “Under pretense of regulating fares and freights, 
the State cannot require a railroad corporation to carry persons or property without reward; 
neither can it do that which in law amounts to a taking of private property for public use with- 
out just compensation, or without due process of law.” Reagan v. Farmers’ Loan & Trust Co., 
154 U.S. 362 (1894), and Smyth v. Ames, 169 U.S. 466 (1898), applied the doctrine and thus 
firmly established the guaranty of reasonable regulation, and no more, of public utilities. 

*" “The following rates have been held nonconfiscatory: 6 per cent, 6} per cent, 7 per cent, 
7k per cent, 8 per cent, 10 per cent [citing cases]. The following rates have been held confisca- 
tory: 4.3 per cent, 4.53 per cent, less than 5 per cent, 5} per cent, 6 per cent, less than 7.44 per 
cent [citing cases].” Library of Congress, The Constitution of the United States of America 
(annotated) 797 (1938). 


* 169 U.S. 466 (1898). 19 Thid., at 546-47. 
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view, and has more or less remained so until this day, or at least until the 
Supreme Court rendered its opinion on March 16, 1942, in the case of 
Federal Power Com’n v. Natural Gas Pipeline Co.*” The rule, it was there 
pointed out, “creates but offers no solution to the dilemma that value 
depends upon the rates fixed and the rates upon value.” The effects have 
been “paralyzing.”” “The havoc raised by insistence on reproduction 
cost is now a matter of historical record.’ The concurring justices there- 
fore thought that, since “‘the opinion of the Court erases much which has 
been written in rate cases during the last half century,” the instant case 
afforded “an appropriate occasion to lay the ghost of Smyth v. Ames .... 
which has haunted utilities regulation since 1898.”*4 The opinion of the 
Court, however, went no further than to state that if the commission’s 
order produced no arbitrary result in the particular circumstances of the 
case, the Court’s inquiry was at an end.” 

These difficulties aside, however, valuation is still a tremendous under- 
taking in detail, even when confined to the utilities, where the costs of 
time and work are not too serious since the proceedings are limited in 
number and fair adjustment can ordinarily be made long after the initial 
event.” Fortunately there is a way out, for the objectives and techniques 
of price control are essentially different from those of the regulation of 
public utilities, and these differences are sufficiently great to destroy the 
analogy. 

A public utility is a highly privileged entity, with a franchise from the 
state entitling it to many extraordinary legal rights of a semi-monopolistic 
character, in return for which it is subject to special duties and disabilities. 
Among such duties is that of supplying any demand for its services ac- 
cording to the rates and terms fixed by public regulation. One of the dis- 
abilities of a utility is that it cannot discontinue its charter services with- 


* 62 S. Ct. 736 (1942), noted in 9 Univ. Chi. L. Rev. 728 (1942). 


*t Thid., at 751, in the concurring opinion of Mr. Justice Black, Mr. Justice Douglas, and Mr. 
Justice Murphy. 


*2 Tbid., at 750. *3 Tbid., at 752. 4 Tbid., at 750. 


*8 Tbid., at 743. The concurring justices say that this is a return “‘in part at least to the con- 
stitutional principles which prevailed for the first hundred years of our history.” They cite 
Munn v. Illinois, 94 U.S. 113 (1877), and Peik v. Chicago & Northwestern R. Co., 94 U.S. 164 
(1877), as having “emphatically declared price fixing [of which rate-making is one species] to be 
a constitutional prerogative of the legislative branch, not subject to judicial review or revi- 
sion.” Ibid., at 749. See Hale, Does the Ghost of Smyth v. Ames Still Walk?, 55 Harv. L. 
Rev. 1116 (1942). 


*6 For statistics, see Final Report of the Attorney General’s Committee on Administrative 
Procedure, Appendix G, at 327-74 (1941). 
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out the explicit permission of the state. If the rates and terms of sale of a 
utility’s services, as fixed by regulatory commission, are too low to assure a 
“fair return,”’ it is said to have no escape from the “taking”’ that it con- 
sequently may suffer, save to make a constitutional objection. 

There is nothing corresponding to these rights and duties of a producer 
under the Emergency Price Control Act of 1942. Section 4(d) expressly 
stipulates that “Nothing in this Act shall be construed to require any 
person to sell any commodity or to offer any accommodations for rent.”’*7 
If the seller objects to the maximum price regulation he has the choice 
(though it may be Hobson’s) whether to sell or not. Since the seller retains 
the commodity he obviously cannot complain that he has suffered a “tak- 
ing.” Without the possibility of a “taking” there can be no question of 
“fair return” in the particular case. The mere prospects of making sub- 
stantial profits from sales free of the regulation are too intangible to war- 
rant constitutional protection. 

A concrete illustration of this argument can be given from E. J. du Pont 
de Nemours & Co. v. Hughes,”* a case under the Lever Act of World War I, 
where the delivery of coal pursuant to an order of the Fuel Administrator 
was held to be made subject to the published prices as fixed by the Ad- 
ministrator. The court said: 


Whether the price of $2.45 a ton conformed to that provision for just compensation is 


not important in view of the fact that the Government had not requisitioned the coal 
and had done nothing more than order Hughes to sell it to the du Pont Co. impliedly 
at the price fixed for steam coal. This order was not mandatory upon Hughes for the 
Lever Act did two distinct things; it provided, first, that the Government might requi- 
sition supplies, and second, regulate contracts between parties for supplies. The first 
is a direct taking of private property for a public use; the other is not a taking at all. 
The act did not require Hughes to sell his coal to the du Pont Co. on the Fuel Adminis- 
trator’s order . . . . but it did provide that he could sell his coal only as the Fuel Ad- 
ministrator should order and only at the price he should fix. Here was a dilemma in 
which Hughes found himself had he thought the price unfair. But to meet such a situa- 
tion and to avoid the constitutional objection of unjust compensation the Lever Act 
gave Hughes a way out. He could have ignored the order and refused to make delivery 
to the du Pont Co. He was free to keep his coal When requisitioned, he could, 
under Section 10 of the act, have accepted seventy-five per cent of the price determined 
and sued the United States for the balance of his claim Hughes did not avail 
himself of this remedy afforded by the act but, having entered into the contractual 
relation with the du Pont Co. indicated by the order and made deliveries under it, he 
must be regarded as having acquiesced in the order and agreed to all the terms of the 
resulting contract of sale including that of price which, on the uncontradicted proof of 


*TFLR. 5090, 77th Cong. ad Sess. § 4(d) (Pub. L. No. 421, Jan. 30, 1942). 
** so F. (ad) 82x (C.C.A. 3d 1931). | 
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sale and use of the coal for steam purposes only, was the price fixed for coal of that 
quality.*® 


This argument, however, is not applicable to any transaction where 
some semblance of seller’s choice is wanting, as in the case of the requisi- 
tioning power.*° Having no choice about the sale, the seller may appro- 
priately raise the question of a “taking” if the facts so prove. Nor does the 
instant argument gainsay the point that the “fair and equitable’’ require- 
ment of the Emergency Price Control Act may invalidate a given regula- 
tion if there are enough sellers in a situation similar to that of the protes- 
tant and no administrative relief by way of exception or other adjustment 
is forthcoming. 


Ill. CONSEQUENCES OF NEW LEGISLATION 
INEVITABLE ADJUSTMENTS 


In a complex world it is inevitable that the extension of governmental 
activities and controls results, on the one hand, in numerous adjustments 
by and hardships on some individuals and groups and, on the other, in 
benefits to others. “A new tariff, an embargo, a draft, or a war may in- 
evitably bring upon individuals great losses; may, indeed, render valuable 
property almost valueless. They may destroy the worth of contracts. 
But whoever supposed that, because of this a tariff could not be changed, 


or a nonintercourse act, or an embargo be enacted, or a war declared?” 

Especially during times of war, when to hesitate may be to fail, is it 
necessary to recognize that the state cannot afford to weigh nicely all the 
contending interests that may be affected and so to act as to accord to all 


*9 Tbid., at 824-25. Other cases following the same argument include Highland v. Russell 
Car & Snow Plow Co., 279 U.S. 253 (1929), in the course of which Mr. Justice Butler said, 
“The authorization of the President to prescribe prices and also to requisition mines and their 
output made it manifest that, if adequate supplies of coal at just prices could not be obtained 
by negotiations and price regulation, expropriation would follow. Plaintiff was free to keep his 
coal, but it would have been liable to seizure by the government. The fixing of just prices was 
calculated to serve the convenience of producers and dealers as well as of consumers of coal 
needed to carry on the war. As it does not appear that plaintiff would have been entitled to 
more if his coal had been requisitioned, the Act and orders wili be deemed to have deprived 
him only of the right or opportunity by negotiation to obtain more than his coal was worth.” 
Ibid., at 262. See also Morrisdale Coal Co. v. United States, 259 U.S. 188, 190 (1922); cf. 
United States v. Adler’s Creamery, 107 F. (2d) 987, 990 (C.C.A. 2d 1939), rev’d on other 
grounds rro F. (2d) 482 (C.C.A. 2d 1940), cert. den. 311 U.S. 657 (1940) (milk marketing 
agreement order). 


3° Likewise, the imposition of substantial penalties by the Second War Powers Act for viola- 
tion of WPB orders undermines the theory that a producer is equally “free” to disregard a 
priority or allocation order. 


3* Second Legal Tender Cases (Knox v. Lee), 12 Wall. (U.S.) 457, 551 (1870). 
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complete equity in an historical sense, i.e., protect the status quo from 
adverse change without compensation. These are the times when the sur- 
vival of the nation itself depends upon drastic intervention by the state 
into the so-called “normal’’ or “private” spheres of conduct. The conse- 
quences of intervention may be unfortunate in specific instances, but they 
must be weighed against the consequences of the failure of the state to in- 
tervene in a period of crisis. 

This balancing of conflicting interests is no new problem, nor is it pe- 
culiar to the control of prices. The weighing of competing social values is 
so typical of modern statecraft that “Legislation could scarcely go on at 
all if its indirect results, its final incidence, must be so nicely adjusted.” 
The enactment of a prohibition law may substantially destroy the liquor 
industry ,* but is that reason enough to stay the state’s will that intoxica- 
tion shall be reduced? The preservation of the apple orchards of a state 
may require the practical destruction of cedar trees, but such choice of 
social values, when the choice must be made, is clearly within the real, and 
not merely the nominal, power of the state. The zoning laws may de- 
stroy an industry in the interests of urban welfare.* The institution of the 
controls of total war interferes with and may even destroy contract rights, 
as, for example, the requisition of the entire product of a steel plant rend- 
ers impossible the performance of contracts with others who may suffer 
hardship thereby.** Monetary legislation changing the gold content of the 
dollar may rend asunder specific contracts providing for payment in gold 
specie.37 

The restraining application of price control cannot be appraised as an 
abstraction. The complaint of producers and stockholders that profits 
may be adversely affected must be weighed against the interests of the 
consumer in checking the rising tide of living costs. The producer who 
suffers a loss in profit must not forget the potential loss in money income 
of the draftee under the selective service system (not to mention the dan- 
ger to life and limb) or the loss in property values consequent upon a 
wholesale evacuation of danger areas. Like most modern issues, the ques- 

# Learned Hand, J., in Hegeman Farms Corp. v. Baldwin, 6 F. Supp. 297, 2908 (N.Y. 1934), 
aff'd 293 U.S. 163 (1934). 


33 Mugler v. Kansas, 123 U.S. 623 (1887); Hamilton v. Kentucky Distilleries & Warehouse 
Co., 251 U.S. 146 (1919); Ruppert v. Caffey, 251 U.S. 264, 301 (1920). 
4 Miller v. Schoene, 276 U.S. 272, 279 (1928). 


38 Hadacheck v. Sebastian, 239 U.S. 394 (1915); Fertilizing Co. v. Hyde Park, 97 U.S. 
659 (1878). 


* Omnia Commercial Co., Inc. v. United States, 261 U.S. 502 (1923). 
37 Norman v. Baltimore & Ohio R. Co., 294 U.S. 240 (1935). 
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tion is no longer (if it ever was) one of “either-or” but of “more-or-less,” 
and the “more-or-less” must be appraised in the light of total war.** 
“Once it be agreed,’”’ Judge Learned Hand incisively noted in his de- 
cision sustaining a New York milk marketing regulation which set mini- 
mum purchase prices, “‘that the state may interpose for either end in the 
‘free play of supply and demand,’ the incidents follow.” 
It is not critical that some will find themselves unable to withstand the pressure and 
Just as it is exposed to the rubs of competition in what it buys on 
an uncontrolled market, and must make such fetch to adjust as it can, so it must ac- 
commodate its dealing to a price fixed, as we now know, in the plenitude of municipal 


power. That power once granted, its transmitted disturbances the Fourteenth Amend- 
ment does not neutralize.3® 


The delicate balancing of competing interests that price-fixing entails 
has been effectively restated in the concurring opinion of Mr. Justice 
Black, Mr. Justice Douglas, and Mr. Justice Murphy in the recent case of 
Federal Power Com’n v. Natural Gas Pipeline Co.* as follows: 

The requirements of “just and reasonable” embrace among other factors two phases of 
the public interest: (1) the investor interest; (2) the consumer interest. The investor 
interest is adequately served if the utility is allowed the opportunity to earn the cost 

One caveat, however, should be entered. The consumer interest 
cannot be disregarded in determining what is a “just and reasonable” rate. Conceiv- 
ably a return to the company of the cost of the service might not be “just and reason- 


able” to the public The investor and consumer interests may so collide as to 
warrant the ratemaking body in concluding that a return on historical cost or prudent 
investment, though fair to the investors, would be grossly unfair to the consumers. 
The possibility of that collision reinforces the view that the problem of ratemaking is 
for the administrative experts, not the courts, and that the ex post facto function pre- 
viously performed by the courts should be reduced to the barest minimum which is 
consistent with the statutory mandate for judicial review. 


Iv. “LEGISLATIVE” CHARACTER OF ADMINISTRATIVE REGULATIONS 
AND PRICE REGULATIONS IN PARTICULAR 

The general doctrine of the inevitable incidents of new legislation is 
fully applicable to government regulations, which are essentially “‘legisla- 
tive” in character. It may not, however, be applicable in the same degree 
to administrative adjudication in which the specific rights of contending 
parties must be carefully weighed and accordingly determined. 

The distinction between the two types of administrative action is, in its 
baldest terms, the difference between actions of general applicability 

3 This article assumes that there is no longer question of the power of the Federal Govern- 
ment to control prices. 


3° Hegeman Farms Corp. v. Baldwin, 6 F. Supp. 297, 298-99 (N.Y. 1934). 
# 62 S. Ct. 736, 753 (1942). 
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(called rules or regulations) and actions of particular applicability (called 
orders). If the parties subject to the administrative action are named, or 
are identified by their relation to a specific piece of property or transaction 
or institution, the order is typically one of specific application. If they are 
not named, but the order applies to a designated class of persons or situa- 
tions, the order is typically a general rule or regulation.“ 

The distinction is not wholly one of form, as so many legal “distinc- 
tions’ may become, but is believed to have substantial factual basis and 
to be attended with practical consequences of significant scope. Briefly, 
the legislative character of regulations operates to dispense with the re- 
quirement of notice and hearing that conventionally must be observed at 
some phase of the process of making orders; nor need specific evidence 
or findings ordinarily be adduced to justify the regulation. The quasi- 
judicial character of orders, on the other hand, is considered to require 
that the issuance of enforcement of an order must be preceded by notice 
and hearing and must be supported by substantial evidence specifically 
applicable to the given instances.# 

In recent years, however, there have been both legislative and judicial 
tendencies toward a blurring of the distinction between regulations and 
orders, toward the assimilation of rule-making and adjudicatory proceed- 
ings, and toward the introduction of specific procedural safeguards into 


the process of administrative rule-making. In many cases the practical 
effect of regulations and orders is much the same, as Fuchs has recently 
noted: 


.... there is no hard and fast necessary distinction between rule-making by adminis- 
trative agencies and other types of functions which those agencies perform. At least 
in many instances, there is knowledge of the proceedings by substantially all interested 
parties in rule-making as in other types of proceedings. It is sometimes possible, in- 
deed, for an administrative agency to name all the interested parties as respondents 
and to conduct the proceedings as though they were adjudicative in character. It may 
be just as necessary, moreover, for affected private interests to protect themselves in 
relation to proposed regulations as it is in proceedings of an adjudicative character, 
since their rights will be disposed of by the regulations as finally as they cov! be if a 
license were revoked or denied or a cease-and-desist order were issued in respect to a 
named party.‘ 

# Fuchs, Procedure in Administrative Rule-Making, 52 Harv. L. Rev. 259, 264-65 (1938). 
See also Freund, Administrative Powers over Persons and Property cc. 4, 8, 11 (1938); Hart, 
An Introduction to Administrative Law cc. 8, 11 (1940); Blachly and Oatman, Federal Regu- 
latory Action and Control c. 4 (1940). 

# See also Timberg, Administrative Findings of Fact, 27 Wash. U. L. Q. 62, 77 (1941). 
The author therein appears to favor a blending of the two types of administrative action. 

“8 Fuchs, Constitutional Implications of the Opp Cotton Mills Case with Respect to Pro- 
cedure and Judicial Review in Administrative Rule-Making, 27 Wash. U. L. Q. 1, 9 (1941). 
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Recent statutes have surrounded administrative rule-making with 
such procedural safeguards as notice and hearing, as, for example, in the 
Fair Labor Standards Act and the Food, Drug, and Cosmetics Act. More- 
over, courts in a few notable opinions have taken the view in cases involv- 
ing the fixing of wages or prices that due process of law requires the ad- 
ministrative rule-making to observe certain minimum procedural stand- 
ards—the rudiments of “fair play” of the Morgan cases.“ 

On this particular phase, however, the Emergency Price Control Act is 
most explicit—hearings are left optional with the Price Administrator, who 
may, of course, choose to hold them for the purpose of informing the regu- 
latory agency, not necessarily for the building up of a record in support of 
the regulation. The Price Administrator is not required to present the 
case for a proposed regulation at the hearing, nor is he in any way limited 
in the consideration of a regulation to the evidence presented at the hear- 
ing. 

In a number of federal statutes the term “order” has been used to 
describe administrative action of general applicability. The particular 
term is therefore not so important as the scope of the term used. Under 
the Agricultural Adjustment Act, for example, the Secretary of Agricul- 
ture is authorized to enter into marketing agreements with processors, 
producers, and others engaged in handling certain agricultural commodi- 
ties, and, after notice and hearing, to issue “orders,” the function of which 
is to regulate the conduct of these handlers. Again, under the Fair Labor 
Standards Act, an industry committee recommends to the Administrator 
of the Wage and Hour Division the highest feasible minimum wage rates 
for the industry, and reasonable classifications within the industry. The 
administrator upon a hearing approves the recommendations by “‘order” 
or disapproves them. Though these administrative actions are called 
“orders,” they are not directed to particular individuals, but set standards 
of general applicability. The procedure is not truly judicial or adversary 
in nature. Thus in terms of the preceding discussion these “orders” are 
actually rules or regulations, and the hearings leading to their promulga- 
tion are legislative in character.“ 

The Emergency Price Control Act itself somewhat blurs the distinction 
between regulations and orders by defining them in synonymous terms: 
“As used in the foregoing provisions of this subsection, the term ‘regula- 
tion or order’ means regulation or order of general applicability and effect.” 

4 Morgan v. United States, 298 U.S. 468 (1936); Morgan v. United States, 304 U.S. 1 
(1937). 

4s Blachly and Oatman, op. cit. supra note 41, at 62-63/ 

« H.R. 5990, 77th Cong. 2d Sess. § 2(a) (Pub. L. No. 421, Jan. 30, 1942) (italics added). 
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What remains, however, is “regulation” in its technical sense of an ad- 
ministrative action of general applicability, irrespective of the terminology 
involved. The confusion in terminology is, therefore, believed to remain 
merely a confusion in phraseology and not in concept, and consequently 
without significance in the present instance. Being of ‘“‘general applicabil- 
ity,” the so-called “orders” fall squarely into the class of administrative 
actions recognized by administrative law as “regulations.”’ 

This argument means that the price regulations and general adjust- 
ments under the universal ceiling are governed by the standards that are 
evolved by the courts in other control areas for appraising regulations of 
general applicability; it means that price regulations are not required to 
meet the more specific standards pertaining to orders of individual appli- 
cation. Apart from the peculiarities of specific statutory phraseology, it 
is pertinent to examine the experience in fixing rates or prices under the 
agricultural marketing agreements, the experience of the various state 
milk control boards, the federal control of stockyards, some of the Inter- 
state Commerce Commission proceedings, etc., all of which typically in- 
volve wage or price regulation of general applicability. On the other hand, 
little or no relevance should be assigned to the standards and procedures 
used and required where administrative action is typically by means of 
orders of individual application (e.g., rate making for individual firms). 

The historic rule has been that general regulations do not need to be 
preceded by findings, or to be based on specific evidence, as stated by 
Mr. Justice Cardozo in his dissent in Panama Refining Co. v. Ryan: 
“If findings are necessary as a preamble to general regulations, the re- 
quirement must be looked for elsewhere than in the Constitution of the 
nation.”” The majority opinion of Mr. Chief Justice Hughes in that case, 
however, argued that the exercise by the President of delegated legislative 
power is subject to specified standards, and that if the delegation is to be 
upheld, the President must show “compliance” therewith by means of 
proper findings in order to make his action valid.** 

This decision has caused much difficulty to commentators, who were 
reluctant to believe that the Court was undertaking to require findings as 
a condition to all regulations. Hart has contended that the Court meant 
to limit the requirement of findings to cases of contingent legislation—that 


*7 293 U.S. 388, 448 (1935). 

“ Tbid., at 432-33. The precedents cited by the Chief Justice were but two cases—Wichita 
R. & Light Co. v. Public Utilities Com’n, 260 U.S. 48 (1922), involving a construction of a 
Kansas statute which was promptly repudiated by the Supreme Court of Kansas in Consoli- 
dated Flour Mills Co. v. Kansas Gas & Electric Co., 119 Kan. 47, 237 Pac. 1037 (1925), and 
Mahler v. Eby, 264 U.S. 32 (1924), involving a deportation order. Both precedents obviously 
presented administrative action of individual application, not general regulations. 
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is, legislation which specified that controls are to go into effect only when 
an administrative authority finds the existence of conditions defined in the 
statute.” 

Assuming that the decision is properly thus limited, the rule of the 
Panama case—to the extent that it remains applicable—would still appear 
to apply to price control regulations, for the Emergency Price Control Act 
seems to fall in the category of contingent legislation. The Price Adminis- 
trator is authorized to issue price regulations only when in his judgment 
prices “have risen or threaten to rise to an extent or in a manner incon- 
sistent with the purposes of this Act” as stated in Section 1(a). Moreover, 
the act itself requires findings of a sort by the following provision in Sec- 
tion 2(a): “Every regulation or order issued under the foregoing provision 
of this subsection shall be accompanied by a statement of the considera- 
tions involved in the issuance of such regulation or order.” 

The important point, however, is what kind of a “statement of consider- 
ations’’ is required by the act or by general principles of administrative 
law, and what kind of evidence, if any, is needed to support the statement. 
Hart’s conclusion that findings in support of regulations, as required in 
the Panama case, need not be conclusions of fact based upon specific 
evidence® is confirmed by relevant court decisions. 

A decision directly in point is the Assigned Car Cases, which involved 
a so-called “order,” actually a regulation, of the Interstate Commerce 
Commission, establishing a universal rule for the use of railroad cars as- 
signed to coal mines. The rule was attacked on the ground that the gen- 
eral finding of discrimination on which it was based was without support, 
because the evidence introduced related to only a few carriers, and was 
not shown to be typical. The Court, however, said that this argument 
confused the legislative functions of the commission with its quasi-judicial 
functions. “In establishing a rule of general application, it is not a con- 
dition of its validity that there be adduced evidence of its appropriateness 
in respect to every railroad to which it will be applicable.”* 

It is no more requisite to the validity of a general regulation—in the 
absence of a controlling statutory provision—that it be supported by 

4° Hart, op. cit. supra note 41, at 252. In the same year the Supreme Court upheld an ad- 
ministrative regulation (under an Oregon statute) prescribing the form, capacity and dimen- 
sions of berry containers, despite the lack of findings of fact. Mr. Justice Brandeis stated: 
“But the statute did not require special findings; doubtless because the regulation authorized 
was general legislation, not an administrative order in the nature of a judgment directed against 
an individual concern.” Pacific States Box & Basket Co. v. White, 296 U.S. 176, 186 (1935). 

5° Hart, op. cit. supra note 41, at 166. 

S* 274 U.S. 564 (1927). 5? Tbid., at 583. 
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specific evidence than that it operate in every instance to leave the affected 
parties invariably in the same positions as they occupied prior to the 
regulation. The contention of allegedly unfair effects of general regula- 
tions has been made in cases involving both minimum and maximum 
price regulations. In each case the courts have given the same answer: 
not every producer is entitled to earn “reasonable”’ profits.‘ 

The outstanding case involving a minimum price regulation is Hegeman 
Farms Corp. v. Baldwin,’ where the contention was made that the prices 
fixed by the New York Milk Control Board were so low as to deprive the 
protesting company of a fair return upon the fair value of its property. 
The argument, it is apparent, was couched in the phraseology and relied 


upon the rationale of utility rate making. The Court denied the claim 
for relief, stating: 


The appellant’s grievance amounts to this, that it is operating at a loss, though other 
dealers more efficient or economical or better known to the public may be operating at 
True the appellant is losing money under the orders now in force. For 
anything shown in the bill it was losing money before. For anything there shown 
other dealers at the same prices may now be earning profits; at all events they are con- 
tent, or they would be led by self-interest to raise the present level. We are unable to 
infer from these fragmentary data that there has been anything perverse or arbitrary 
in the action of the Board. To make the selling level higher might be unfair to the 
consumers; to make the purchasing level lower might bring ruin to producers. The 
appellant would have us say that minimum prices must be changed whenever a par- 
ticular dealer can show that the effect of the schedule in its application to himself is 
to deprive him of a profit. This is not enough to subject administrative rulings to re- 
vision by the courts. If the designation of a minimum price is within the scope of the 
police power, expenses or losses made necessary thereby must be borne as an incident, 
unless the order goes so far beyond the needs of the occasion as to be turned into an 
act of tyranny. Nothing of the kind is charged. The Fourteenth Amendment does not 
protect a business against the hazards of competition True, of course, it is that 
the weaker members of the group (the marginal operators or even others above the 
margin) may find themselves unable to keep pace with the stronger, but it is their 
comparative inefficiency, not tyrannical compulsion, that makes them laggards in 
the race.ss 
The test of efficiency has also been applied to maximum rate cases 
under the Stockyards Act, notably in the case of Tagg Bros. & Moorhead 
v. United States, where one of the operators contended that the order of 
the Secretary of Agriculture was based on the notion that the industry 
53 See Aetna Ins. Co. v. Hyde, 275 U.S. 440, 447 (1928): “It has never been and cannot 
reasonably be held that state-made rates violate the Fourteenth Amendment merely because 


the aggregate collections are not sufficient to yield a reasonable profit or just compensation 
to all companies that happen to be engaged in the affected business.” 


54 293 U.S. 163 (1934). 58 Ibid., at 170-71. 56 280 U.S. 420 (1930). 
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was suffering from an oversupply of market agencies and that some should 
accordingly be eliminated. The lower court denied that the Secretary of 
Agriculture was required to “fix rates so high that all agencies in the busi- 
ness would make money, whether they did substantial business or not.” 
The court pointed out that this would result in the multiplication of 
agencies faster than livestock could be brought to market, necessitating 
an endless chain of rate increases.*’ In affirming this decision, the Supreme 
Court agreed that the evidence supported the Secretary’s finding that 
“monopolistic power was exercised by the plaintiffs without the usually 
attendant economy of minimizing expenditures for business getting; that 
the operating costs of the several agencies for the performance of similar 
services varied widely; that some of the expenses were wasteful and un- 
necessary.’’s* 

To recapitulate: Outside the narrow field of public utilities with duties 
to serve all that demand—and perhaps even that exception may shortly 
fall—price control is not required to assure profits to all that are subject 
to its dictates. But price control, at least at this phase of war controls, 
cannot disregard the profit factor entirely. The line is drawn at the level 
of “reasonable efficiency.’’ That is to say, price control should not set 
prices so low that the “reasonably efficient” producers cannot make 
“reasonable profits” thereunder. 


V. GENERAL PRICE REGULATION, EXCEPTIONS, AND 
POOLED PURCHASES 

The requirement that the “reasonably efficient’”’ producers shall be able 
to earn “reasonable profits” under the administration of price control is, 
of course, satisfied’ by a showing under a specific maximum price regula- 
tion.a) who the “reasonably efficient” producers are, and b) that the 
marginal case among them is able to earn “reasonable profits.”” In many 
cases, however, such factual proof may be difficult to obtain, within the 
limitations of time and manpower, and when obtained jt may give rise to 
specific controversies that would paralyze effective action in controlling 
inflation. 

It is part of the thesis of this article that a much simpler approach is 

8? Tagg Bros. & Moorhead v. United States, 29 F. (2d) 750 (D.C. Neb. 1928). 


58 Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 440 (1930). In American Commis- 
sion Co. v. United States, 11 F. Supp. 965, 968 (Colo. 1935), the court said, “The Constitution 
does not assure the plaintiffs return on the aggregate value of their property and services de- 
voted to the public use under all circumstances. Failure of the smaller firms, due to competi- 
tion, to obtain a fair share of the business, does not require rates sufficient to assure them 
of a living.” 
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available under which the factual burden of establishing “reasonable 
efficiency” may to a substantial degree be placed on the protestant in in- 
dividual cases instead of being placed on the Price Administrator in up- 
holding general price regulations. The approach is not only administra- 
tively simpler, but, once having been generally sustained as a fair operat- 
ing scheme, it is practically invulnerable to specific attack. Moreover, 
the effective level of prices under control is apt to be substantially lower 
than if the former procedure is followed. 

The approach assumes the direct linkage of Section 2(a) of the act, 
which provides for general maximum price regulations, with Sections 2(c) 
and (e) which provide, respectively, for exceptions and pooled purchases. 
Section 2(c) of the act authorizes the Price Administrator to make “‘such 
classification and differentiation, and to provide for such adjustments 
and reasonable exceptions as in the judgment of the Administrator are 
necessary or proper in order to effectuate the purposes of the Act.” This 
subsection is less applicable to price control at the retail level, the adjust- 
ments of which must largely be made in terms of the subsidy powers. Sec- 
tion 2(e) authorizes the administrator to buy and sell commodities, or to 
make subsidy payments to domestic producers of commodities, “upon 
such terms and conditions as he determines to be necessary to obtain the 
maximum necessary production thereof.’’s 

Analyzed as an integral part of the Emergency Price Control Act of 
1942, Sections 2(a), (c), and (e) afford ample authority for the Price Ad- 
ministrator to make the “pragmatic adjustments which may be called for 
by particular circumstances’®’—that is, to vary the maximum prices 
under a general regulation with the empirical needs of the different mar- 
ginal producers. The primary technique of variance, at the outset at 
least, is the power in specific instances of limited scope to raise the price 
maxima by way of exceptions, since negotiations under the purchasing 
power depend upon the establishment of a large operating fund, which is 
not yet in full being. 


Where a producer is earning reasonable profits under the operation of a 


5° The power to buy and sell goods granted by Section 2(e) is the basis for the plan of pooled 
purchases. Setting a uniform price high enough to call forth the production of sufficient mar- 
ginal firms in a given industry to supply the needs of the nation may result in a price level 
which is too high in the judgment of the Price Administrator, yet exceptions for marginal 
producers may be inappropriate, particularly at the retail level. Under Section 2(e) the ad- 
ministrator may buy substantially all the product of an industry at varying prices, and resell 
the product at uniform average prices. 


* Mr. Chief Justice Stone, in Federal Power Com’n v. Natural Gas Pipeline Co., 62 S. Ct. 
736, 743 (1942). 
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general maximum price regulation, he obviously cannot complain on his 
own behalf, since he has sustained no actionable damage; nor can he 
realistically complain that less fortunate competitors of his may be suf- 
fering losses.* If the less fortunate producers are actually faring badly 
under the general price regulation, and their production is needed for civil- 
ian requirements (not to mention the military demand), they should be 
given an appropriate exception under the general regulation. Sustaining 
no further damage under the general regulation as applied to them by way 
of an exception, such producers cannot complain against it. 

Where the general regulation remains harsh in its application to a pro- 
ducer through the denial of administrative relief, the protestant must 
show a) that more than incidental injury is sustained under the operation 
of the general maximum price regulation, and b) that this is despite the 
demonstrable fact that “reasonable efficiency” has been attained in the 
particular instance. 

If these twin facts appear to be capable of proof in a given instance, the 
Price Administrator should either modify the general price regulation up- 
wards or forthwith issue an appropriate exception. The general regulation 
should be modified upwards only upon evidence that there may be many 
producers with substantial aggregate output that can likewise establish 
the foregoing twin facts. If there is room for doubt that many producers 
will be able to sustain the requisite proof of ‘reasonable efficiency,” the 
issuance of an exception should be the preferable course of action. 

The exception technique—in the nature of a “safety valve’’—is thus 
used to channelize the complaints for careful sifting of the relevant facts, 
many of which may not be fully available at the time of issuing the general 
regulation.” Such stress on the provisional nature of the general price 
regulations and reliance on the exception procedure greatly simplifies the 
problem of the type of factual evidence that is required under the general 
regulation. Whenever a protestant or a group of protestants appear to 
make out a case against the general regulation as applied to them, the 

6 “No company receiving just compensation is entitled to have higher rates merely because 
of the plight of its less fortunate competitors. Companies whose constitutional rights are not 


infringed may not better their position by urging the cause of others.” Aetna Ins. Co. v. Hyde. 
275 U.S. 440, 446 (1928). 


6 As the exceptions grow in number and relative scope, a reconsideration of the general 
regulation may become necessary. Presumably there is a point, which of course may vary 
from regulation to regulation, at which the volume of sale subject to exceptions is sufficiently 
great to make the general regulation meaningless. As of the end of March, 1942, exceptions 
had been granted under twenty different price regulations to a total of at least eighty-six 
firms. 
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issuance of an appropriate exception disposes of the factual basis of the 
complaint.® 

In theory, as already pointed out, the general regulation may be re- 
quired to set maximum prices at such levels as will enable the “reasonably 
efficient” producers to earn “reasonable profits” thereunder. In practice 
much less refined data and analysis may be required, if the foregoing ex- 
ception procedure is stressed. General statistical or “typical’’ evidence— 
including industry aggregates of profits—may be initially sufficient, pro- 
vided some allowances have been made for the dominating position of the 
large multi-product firms and for firms rapidly undergoing extensive con- 
version to military production. Reliance is placed on the sifting function 
of the exception procedure to uncover meritorious cases that were hidden 
from view in the original analysis of aggregate earnings. 

The courts have already passed with favor on the use of generalized, 
non-specific evidence to support regulations of general applicability and 
perspective,®s although they may frown upon the use of similar evidence 
in cases involving particular adjudications where greater degrees of pre- 
cision in the nature of the underlying proof may be required. The distinc- 
tion between general and specific administrative action, which was drawn 
in the course of this discussion, is particularly important to an agency like 
the Interstate Commerce Commission, which acts in both capacities. 
Ever sensitive to the nuances of requirements under different types of in- 
quiries, the Interstate Commerce Commission has long relied on what has 
become known as “‘typical evidence,”’ which is largely statistical in charac- 
ter, to support its general regulations of sweeping impact on the railroad 
rates of the nation. Little or no specific evidence may be offered about a 
particular carrier, or commodity, or region. A unanimous Court sustained 


regulation so supported in the New England Divisions Case, speaking 
through Mr. Justice Brandeis: 


* Under the EPCA the administrator is authorized at any time to modify or rescind a 
regulation, order, or price schedule, notwithstanding the pendency of a complaint with the 
Emergency Court of Appeals. H.R. 5990, 77th Cong. 2d. Sess. § 204(a) (Pub. L. No. 421, 
Jan. 30, 1942). 

* Note that the use of unconsolidated accounts, which are the main requirements under 
OPA’s projected financial reporting plan, will substantially reduce the analytical problem 
that is presented by the multi-product or converted firms, since separate operating subsidiaries 
are ordinarily established along the main industrial lines. The value of insulating risk, among 
other advantages, will probably induce most large industrial companies which are undergoing 
conversion to war production to establish separate subsidiaries for the management of the 
hew production. 

§s See Aetna Ins. Co. v. Hyde, 275 U.S. 440 (1928). 

261 U.S. 184 (1923). 
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The number of carriers which might be affected by an order of the Commission, if the 
power granted were to be exercised fully, might far exceed six hundred; the number of 
rates involved, many millions. The weak roads were many. The need to be met was 
urgent. To require specific evidence, and separate adjudication, in respect to each 
division of each rate of each carrier, would be tantamount to denying the possibility 
For many years before the enactment of the Transportation 
Act, 1920, it had been necessary, from time to time, to adjudicate comprehensively 
upon substantially all rates in a large territory. When such rate changes were applied 
for, the Commission made them by a single order; and, in large part, on evidence 
deemed typical of the whole rate structure. This remained a common practice 
was the actual necessities of procedure and administration which had led to the adop- 
tion of that method, in passing upon the reasonableness of proposed rate increases. 


The use of “typical evidence” in general rate proceedings by the Inter- 
state Commerce Commission has been coupled with an understanding 
that action based upon such proceedings is largely provisional in charac- 
ter. It is an express recognition of the continuity of administrative con- 
trol that sprang, in the words of the Interstate Commerce Commission, 
from the actual necessities of procedure and administration. The regu- 
lation in the New England Divisions Case prescribed an immediate in- 
crease in the rate divisions for the New England railroads; but the Court 
recognized that a comprehensive revision was contemplated to put the 
rate divisions on a more logical and systematic basis, since it remained 
open for individual carriers to challenge the application of the regulation 
to the particular facts of their situation. Thus prompt relief was given, 
while the necessary safeguards for the rights of others were provided by 
later, more detailed proceedings. The general proceedings are but the 
starting-point for subsequent readjustment; they meet the need for rapid 
action, but they leave open a remedy in the subsequent process of control 
for injustices which later appear. Thus the fact-finding which precedes 
the general regulation need not be so comprehensive and precise as it 
would if the general regulation were considered to be final and immut- 
able. 

The wartime control of prices, whether selective or by the general 
freeze, obviously can no more guarantee profits to every producer than it 


$7 Tbid., at 197-98. 
% Thid., at 200. 


69 See 2 Sharfman, The Interstate Commerce Commission 376-80 (1931). ‘Both the typi- 
cal nature of the evidence on which the Commission relied and the provisional character of 
the order which it issued were a reflection of realistic performance rather than arbitrary exer- 
cise of power.” Tbid., at 380. See also Davis, An Approach to Problems of Evidence in the 
Administrative Process, 55 Harv. L. Rev. 364, 389-90 (1942). 
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can afford the administrative handicap of itself proving that each regula- 
tion shall assure profits to each of the reasonably efficient. If either were 
done, in the words of the experienced Interstate Commerce Commission 
acting within a much narrower orbit, “‘the law would in effect be nullified 
and the Commission reduced to a state of administrative paralysis.””° 

It should suffice that a price regulation permits the industry subject 
thereto, statistically speaking, and without proof as to specific compo- 
nents of the industry, the opportunity to earn reasonable profits under the 
circumstances. To paraphrase the late Mr. Justice Brandeis” the reasons 
are: 
The number of firms which might be affected by a regulation of the Administrator of 
Price Control, if the power granted were to be exercised fully, might far exceed two mil- 
lion; the number of prices involved, many billions. The need to be met was urgent. To 
require specific evidence, and separate adjudication, in respect to each commodity of 
each producer, would be tantamount to denying the possibility of controlling inflation 

1 New England Divisions, 66 1.C.C. 196, 203 (1922). 

™ Notes 66 and 67 supra. 





BANK OF SEATTLE V. GIDDEN 
A REPLY TO SAMUEL WILLISTON 


Epwarp H. WarREen* 


N THE March number of the Harvard Law Review,’ Mr. Williston 
speaks in several places of the New York case of First Nat’l Bank of 
Seattle v. Gidden.? He thinks 1) that a conditional tender, since it is not 

a defense for failing to perform an absolute promise to pay, is altogether 
abortive; 2) that the New York courts erred in treating the case as pre- 
senting a problem in the modern law of pledge; but 3) that the result 
reached by the court ought to have been reached, even if the case pre- 
sented a problem in the law of sales. 

I deeply regret to say that I differ with him on all three points. So 
much of my legal gold has come from the Williston mine that I would 
rather be in a minority of two with him, than in a majority of seven, but 
with him in the minority. In well over ninety per cent of the questions of 
law which through the years we have discussed, we have, immediately 
or ultimately, seen eye to eye both as to the proper result and also as 
to the reasons for that result. But when we do disagree, either as to result 
or as to reasons, it never occurs to either of us to cast about for a Delphic 
“formula” which might serve to conceal our differences. The purpose of 
this article is to state the reasons which convince me 1) that a conditional 
tender, though not a defense shield, is a claim (or counterclaim) sword; 2) 
that the New York court was right in treating the Gidden case as a pledge 
case; and 3) that if, as Mr. Williston urges, it is a sale case, and not a 
pledge case, the result cannot be supported by the reasoning presented by 
Mr. Williston. 

It will help to define and clarify the issues to state some preliminary 
problems: 


Problem 1.—A promises B to pay B cash for goods to be delivered to A, 
with intent to pass the title, and B promises to deliver such goods to A 
with intent to pass the title from B to A. It is inherent in such a transac- 


* A member of the Harvard Law Faculty, of the New York Bar, and of the Boston Bar. 

* Williston, Contractual Relations between Pledgor and Pledgee, 55 Harv. L. Rev. 713 
(1942). 

2175 App. Div. 563, 162 N.Y. Supp. 317 (1916), aff’d on the opinion below 225 N.Y. 698, 
122 N.E. 880 (1919). 
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tion that A and B have agreed that the goods and the specified amount 
of cash shall be treated by them as equivalents in value. 

In such case, the promises of both A and B are subject to concurrent 
conditions. A does not make an absolute promise to pay; his promise is 
conditional—he promises to pay B if B, as part of the same transaction, 
delivers. Conversely, B does not make an absolute promise to deliver; his 
promise is conditional—he promises to deliver, #f A, as part of the same 
transaction, pays. 

A and B contemplate that the payment and delivery are to be two parts 
of one transaction. There are concurrent conditions. Each promises to do 
his part if, but only if, the other does his part, as a part of the same 
transaction. 

Moreover, if A and/or B should thereafter assign his or their rights to 
a third person or persons (C and/or D), neither C (the assignee of A) nor 
D (the assignee of B) would have any greater rights than A or B (as the 
case may be) had before the assignment. A conditional promise by a 
promisor cannot be changed into an absolute promise through an assign- 
ment by the promisee. 

Problem 2:—A promises B to pay B cash in payment of money bor- 
rowed, and A also delivers to B some personal property as security for the 
performance of his promise. This is not a purchase-and-sale case (Problem 
1), but a pledge case. In a purchase-and-sale case the parties agree that 
the goods sold and the specified price are equivalents, exactly balancing 
each other. But there is no such agreement in a pledge case. The value of 
the pledge may be, and usually is, larger than the amount borrowed; some- 
times it is, or becomes (by reason of events subsequent to the making of 
the pledge), smaller than the amount borrowed; it will rarely, if ever, 
happen that the value of the pledge is precisely the same as the amount of 
the loan. 

Now when A borrows, it is thinkable that his promise to pay should be 
conditional—should have some “‘if”’ in it. But lenders have usually been 
(so far back as the recorded history of mankind goes) very insistent that 
if money is loaned, the borrower must make an absolute promise to pay— 
that there shall be no “if,” “and,” or “but” about it. This centuries-old 
business practice finds an expression in the provision of the Negotiable 
Instruments Law that a negotiable instrument must contain an “uncon- 
ditional” promise to pay money.’ 


Must contain an unconditional promise or order to pay a sum certain in money.” Uniform 
Negotiable Instruments Act § 1, 5 U.L.A. 31 (1936). 
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Assume that B, the lender, requires A, the borrower, to make his 
promise to repay the amount to be loaned in the form of a negotiable 
instrument (it is safe to say that this is required in over ninety per cent of 
such transactions). Without more, A has made an absolute promise to 


y. 

But B is unwilling to make an unsecured loan. He requires that A shall 
deliver defined personal property as a pledge, so that B shall have 1) A’s 
absolute promise to repay the amount to be loaned, and 2) a property- 
security for the performance of that promise. It is elementary that, in 
every case of pledge, B has a right in personam against A, buttressed by a 
right in rem. Every business day there are thousands of such transactions. 

The question narrows to this: did A’s giving a pledge somehow have 
the effect of changing his absolute promise to pay into a conditional 
promise to pay (a promise to pay if as part of the same transaction B de- 
livers back the security)? There are authorities, fairly stated (but not 
supported) by Mr. Williston in his article, to the effect that what would 
unquestionably be an absolute promise by A to pay, if no security had 
been exacted and given, is demoted into a conditional promise, if security 
is given. To hold that the giving of security has this demoting, deteriorat- 
ing effect is indefensible, for the following reasons: 

a) In requiring security, B expected, and A knew that B expected, to 
add something to the strength of his position. The security was to be an 
addition, and nothing but an addition to the strength of B’s position. It 
was not to have two consequences—one a strengthening consequence, and 
one a weakening consequence by changing an absolute promise to pay into 
a conditional promise to pay. 

b) It would make the law of negotiable instruments inapplicable to any 
promise to pay, secured by a pledge. An instrument which on its face is a 
negotiable instrument would, by reason of the pledge, cease to have its 
negotiable character at least as to all takers of the instrument who took 
with notice that it was buttressed by a pledge—and the number of takers 
having such notice would be large because very frequently the instrument 
evidencing the promise to pay discloses on its face that it is secured by 
pledge (‘‘collateral”’ is the more common expression among businessmen). 

That the giving of security does not affect the negotiability of a promise 
to pay, absolute on its face, is clearly shown by the provisions of Section § 
of the Negotiable Instruments Law, which provides: “‘. . . . the negotiable 
character of an instrument otherwise negotiable is not affected by a pro- 
vision which: 1) Authorizes the sale of collateral securities in case the 
instrument be not paid at maturity ”4 Tf the express spelling-out 


45 U.L.A. 69 (1936). 
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of the right of a pledgee to make a liquidating sale does not affect the 
negotiable character of an instrument which on its face is an absolute 
promise to pay a sum certain in money, it necessarily follows that the giv- 
ing of security has not destroyed the negotiability of the instrument by 
demoting the absolute promise to pay into a conditional promise to pay. 

c) Moreover, to hold that, where security is given for the performance 
of a promise to pay money (which would, if no security had been given, 
have been an absolute promise to pay), A’s promise becomes a condi- 
tional promise (a promise to pay if as part of the same transaction B de- 
livers back the security) may have consequences which are manifestly 
unjust. A single example will suffice to demonstrate this. A borrows 
$5,000 from B and delivers security which is worth only $4,000. B by 
tortious conduct loses or destroys the security. Here justice requires that 
A should pay B $1,000, but, if A’s promise is conditional upon the return 
of the security, B is disabled from maintaining amy action against A. A, 
who should in justice pay $1,000, goes scot-free. Indeed, if B sues, A may 
successfully defend and mulct B in costs. 


Problem 3:—Assuming the same facts as in Problem 2, we now inquire 
what duty, if any, the pledgee is under. Sometimes the pledgee will ex- 
pressly promise to return the security, and, in such case, of course, the 
only problem for the court is to make a just construction of the words em- 
ployed, whatever they may be. But in the bulk of cases the pledgee makes 
no express promise, and the question becomes: What, if any, promise by 
the pledgee as to the return of the security should the law imply? 

All the authorities and all the jurists are agreed that some kind of a 
promise to return the security should be implied by the law; and are also 
agreed that the implied promise should be, not absolute, but conditional. 
But what should be the condition (or conditions) of the implied promise 
by the pledgee to return? That is the question. 

Mr. Williston’s thought is that the law should imply only a promise by 
B that he will deliver the security, if the debt has been paid. My thought 
is that the law should imply a promise by B that he will deliver the security 
1) if the debt is matured, and 2) if, concurrently with the delivery by B 
to A, A pays B the full amount due (which will include interest if the 
payment is belated and will include both interest and costs if the payment 
is belated and B has instituted an action against A). In a word, is B’s 
implied promise a promise to deliver after payment, or concurrently with 
payment? 

American authorities on the modern law of pledge all stem from Story, 
who stated in his treatise on Bailments: 
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The pawnee makes himself responsible for all losses and accidents, whenever he has 
done any act inconsistent with his duty, or has refused to perform his duty. If, there- 
fore, the pawner makes a fender of the full amount of the debt, for which the pawn is 
given, and the pawnee refuses to receive it, or to redeliver the pledge, the special 
property, which he has in the pledge, is determined, and he is henceforth treated as a 
wrong-doer and the pawn is at his sole risk.’ 

It is clear, by the common law, that in cases of pledge, if a stipulated time is fixed 
for the payment of the debt, and the debt is not paid at the time, the absolute property 
does not pass to the pawnee. This doctrine is, at least, as old as the time of Glanville. 
If the pawnee does not choose to exercise his acknowledged right to sell, he still retains 
the property as a pledge, and upon a fender of the debt he may, at any time, be com- 
pelled to restore it.® 


Story said that if a tender is refused the pledge interest is determined, 
and that upon fender, the pledgee may be compelled to restore the pledge. 
“Tender” and “payment” should be contrasted. Tender connotes that 
the debtor puts the money, so to speak, right under the nose of the creditor 
and expresses his willingness that under-the-nose shall become in-the- 
hand, if the creditor concurrently with getting his money into his right 
hand delivers the security with his left hand. If A tenders the debt, and 
B has the ability to deliver the security but refuses to do so, then, as a 
general rule, B isa converter. And the consequences of the conversién are 
serious. B becomes an involuntary purchaser of the pledgor’s interest. 
Moreover, the conversion forfeits the pledge interest, and B is therefore 
changed from a secured creditor into an unsecured creditor. A pledgee 
will think twice before he exposes himself to such consequences. And it 
is salutary that this should be so. The law by attaching large importance 
to tender (as contrasted with payment) protects pledgors from unreason- 
able conduct by pledgees. 

Before we proceed further, it will be helpful to spell out in more detail 
the law as to the effect of a pledgee’s failure to deliver the security upon 
tender by the pledgor. There are four possibilities: 

1) B may incur no liability whatever to A for failing to deliver. This 
would be true a) if the pledge had been destroyed (say, by a fire), or had 
been lost or stolen, and this sad result was not due to any carelessness or 
other misconduct on the part of B;’ or 5) if B made a reasonably qualified 
refusal, as where a third party, C, has made a demand upon B for the 
property in question, claiming it as his own, and on such facts the law of 
the jurisdiction permitted B to file a bill of interpleader (or a statutory 
action in the nature of a bill of interpleader) against A and C, and B only 


5 Story, Bailments § 341 (1st ed. 1831) (italics added). 
6 Ibid., at § 346 (italics added). 7 Ibid., at §§ 332-39. 
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asks for necessary time to file such bill (or action) ;* or c) if although B has 
the ability to deliver and makes an absolute refusal to deliver, this refusal 
is, on the peculiar facts of the case, excusable. Such cases are rare but 
they do occasionally occur.® 

2) B may be liable in tort if the destruction, or loss, or theft has been 
due to his carelessness, but not for that kind of tort which is characterized 
as a conversion. For centuries it has been settled law that that kind of 
tort which is called a conversion, with its involuntary-purchase implica- 
tions, is never constituted by carelessness—the defendant is liable for such 
damage as the plaintiff has suffered, but he is mot an involuntary pur- 
chaser. And the damages consequent upon carelessness are often differ- 
ent, and are sometimes widely different, from the damages consequent 
upon a conversion.”° 

3) B may be liable for a breach of an express or implied promise to de- 
liver the security upon demand and proper tender. Thus if B has pre- 
viously disabled himself from delivering the pledge by tortiously trans- 
ferring it to a third person, such tortious transfer may be (and usually will 
be) a conversion; but the subsequent failure to deliver what he no longer 
has the ability to deliver is not a second conversion; it is a breach of con- 
tract. And the damages for the breach of contract may be different, and 
are sometimes widely different, from the damages consequent upon a con- 
version.” 

4) B may be liable for a conversion. If B has the ability to deliver and 
refuses to deliver,” and this refusal is neither justifiable nor excusable," 
he is a converter. The damages are involuntary-purchase damages. 
Moreover, the converter forfeits his rights as pledgee; his right in per- 
sonam is not destroyed, but it is no longer buttressed by a right in rem. 
In a word, he is changed from a secured, into an unsecured, creditor." 

The lines between these four possibilities should be kept bright. Failure 
to do that smudges the picture. Such failure has caused much confusion 
in the decisions, and has made the opinions reek with loose talk. But, after 


* See the reasoning of the court in Cass v. Higenbotam, 100 N.Y. 248, 3 N.E. 189 (1885). 


9See Mires v. Solebay, 2 Mod. 242, 244 (C.P. 1676), discussed in Warren, Margin Cus- 
tomers 126 (1941); McCalla v. Clark, 55 Ga. 53 (1875), discussed in Warren, Margin Customers 
179 (1941). 


** 7 Holdsworth, History of English Law 403, 407, 432 (2d ed. 1937); Dearbourn v. Union 
Nat’l Bank, 58 Me. 273 (1870); Hall v. Boston & Worcester R. Corp., 14 Allen (Mass.) 439 
(1867); Warren, Margin Customers 118-23 (1941). 

** See Warren, Margin Customers 238-44, 248-50 (1941). 

4 Cf. possibility 3) supra. 13 Cf. possibilities 1) and 2) supra. 

4 Story, Bailments § 341 (1st ed. 1831); Warren, Margin Customers 184 (1941). 





590 THE UNIVERSITY OF CHICAGO LAW REVIEW 


due recognition has been given to possibilities 1), 2), and 3), it should be 
realized that, in the bulk of cases which arise in business transactions, the 
failure to deliver is a conversion. And the consequences of a conversion 
are unquestionably serious. 

Mr. Williston reasons that because the pledgor has made an absolute 
promise to pay, therefore payment is a condition precedent to the court’s 
helping him to regain his security. But American courts ever since 
Story’s day have attached great importance to tender. There are scores 
of cases where a pledgee who has not been paid has had a court render a 
judgment against him. The fact that the debt has not been paid is given 
due consideration in measuring damages, but payment is not treated as a 
condition precedent to the grant of relief to the pledgor. 

I am unable to see any way in which Mr. Williston can reconcile with 
these authorities his contention that the law should imply only a promise 
by B that he will deliver the security if the debt has been paid." 

Moreover, even if so large a body of authority ought not to be accepted 
as decisive, and the matter were considered de novo, on principle, I submit 
that the American thought of attaching large importance to tender, as 
contrasted with payment, deserves cordial support. It is fundamental 
that law on business matters should accord with the conceptions of busi- 
nessmen of integrity and experience, unless there is some consideration of 
public policy which blocks the court from confirming the conceptions of 
such businessmen.”* Attaching large importance to a tender (showing that 
the pledgor will do his part if the pledgee will do his part at the same 
time) is in perfect harmony with the conceptions of such businessmen, and 
I see no consideration of public policy whatever which blocks confirma- 
tion. 

To reemphasize, the rock-bottom question is as to what should be the 
condition (or conditions) of the pledgee’s implied promise to deliver the 
security. Mr. Williston contends that the law should only imply a prom- 
ise by B, the pledgee, to deliver the security if the debt has been paid. I 
contend that the law should imply a promise by B that he will deliver the 
security 1) if the debt is matured and 2) if concurrently with his delivery 
to A, the pledgor, A pays him the full amount due. 

I have now finished the exposition of the reasons which seem to me to 
support my contention. I regret that Mr. Williston and I have had to 
agree to disagree on this, and my regret is profound. 

If my contention as to the nature of the implied promise by B is sound, 
I really do not see that there is anything left worth talking about. When 

*s Page 587 supra. %6 Warren, Margin Customers 32 (1941). 
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a pledgee refuses a tender he usually"’ acts improperly and the pledgor has 
a cause of action against him. And under the excellent procedural facili- 
ties now available in most jurisdictions there is no obstacle to the pledgor’s 
asserting this cause of action as a claim, or as a counterclaim in an action 
already begun by the creditor against the debtor, for the debtor’s breach 
of his absolute promise to pay. 

I see nothing in the idea that, because a conditional tender is no defense 
for a breach of the debtor’s absolute liability to pay, it follows that it is 
abortive for all purposes. Just as paper money may not be legal tender in 
payment of debts due the Government but may be legal tender in pay- 
ment of private debts, so a conditional tender by a pledgor may be bad for 
one purpose and yet may be good for another purpose. To distinguish be- 
tween 1) what a creditor may do if the debtor lies down and the creditor 
is forced to sue, and 2) what a creditor should do by way of cooperation if 
the debtor offers to do his part is not illogical. It is good sense. 

The pith of the matter is that the conditional tender is not good as a 
defense shield but is good as a claim (or counterclaim) sword. 

Let us see where Mr. Williston’s contention logically and inevitably 
leads him. He says: 

There is, however, a simple solution of the problem of the contractual rights of the 
parties that will be just to both. The pledgor, whether he wishes to sue or defend, 
should pay the amount of the debt into court. If he has the money and could make a 
conditional tender, payment into court imposes no hardship upon him, and it gives the 
pledgee the protection to which he is entitled. An objection to this solution is made in 
Cass v. Higenbotam** on the ground that payment into court would make the creditor 
absolutely entitled to the money. This indeed, so far from being an objection, is the 
merit of the procedure. The pledgor, in consequence, immediately becomes entitled to 
the return of the pledge; and since the money is in the hands of the court, the pledgor 


by requesting the court to hold it until his own claim has been adjudicated can effect 
what amounts to an attachment of the fund.» 


According to this thought, the debtor is to disarm, in the trustful ex- 
pectation that thereafter the creditor will also be obliged to disarm. This 
strikes me as an unjustified, one-sided procedure. Moreover, quite apart 
from the consideration that the protection of the debtor should loom as 
large with the court as the protection of the creditor, it seems to me clear 
that the adoption of Mr. Williston’s thought would inevitably lead to an 
increase in the volume of litigation—and a substantial increase. But if the 
law be that a creditor, who has the ability to deliver and who absolutely 
refuses to participate in a transaction which is to include the payment of 

*? Page 589 supra. 

*® 100 N.Y. 248, 3 N.E. 189 (1885). 19 Williston, op. cit. supra note 1, at 729. 
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his debt in full, will be exposed to the consequences of a conversion, with 
its involuntary-purchase implications, and will also be changed from a 
secured into an unsecured creditor, the chances are large that the parties 
will, by negotiation, adjust whatever differences there may be between 
them without resort to any court. 

Mr. Williston further says: 

As a practical matter, a pledgor who wishes to pay his debt and redeem the pledge 
and who is not confident of the pledgee’s ability and readiness to return the pledge on 
payment, will make a conditional tender. If this is refused, litigation will ordinarily be 
inevitable, and since the pledgor is assumed to have his money in hand, the necessity 
of payment into court should not disturb him. 


But I submit that, ordinarily at least, it will disturb him.. He wants to 
recover his security and he wants to recover it now. He does not want to 
let go his money and then, only after a lapse of time, to get his security, 
or, if his hope of getting back his security is finally frustrated, to get back 
his money, less court charges (assuming that such a payment back is 
permissible under the rules of the court having jurisdiction respecting 
money paid into court in discharge of an absolute obligation). I do not 
believe that “‘litigation will ordinarily be inevitable.” Such a thought is 
unduly pessimistic as to the possibilities of negotiation. So long as the 
pledgor has cash in his own control which the pledgee wants, the pledgor 
has a bargaining asset. He is stripped of that bargaining asset as soon as 
he lets the control of the money pass from him to the court. Most, if not 
all, pledgors would be disturbed, and seriously disturbed, at losing control 
of the money while the pledgee is left still in control of the security. 

That Mr. Williston offers this payment-into-court as the best solution 
which occurs to him of the problem we are discussing seems to me to be 
a very persuasive argument against the adoption of his thoughts. 

Now, let no one seek to slur over, or evade, the fact that the problem 
we are discussing is a very difficult problem. Let us face frankly the fact 
that there are cross-currents in the thoughts of businessmen. On the one 
hand, businessmen are strong for the general idea that, if A and B have 
entered into a contract for their mutual benefit (whether it be for a sale 
and purchase of goods, or for a lending of money upon security),” and 
each has a duty to the other under the contract, then, if A shows himself 
ready to do his part and only asks that B, at the same time, should do his 
part, B ought promptly and cordially so to do his part. The instinct for 
such reciprocity is well-nigh universal and is a normal, wholesome, com- 
mendable instinct. 


* Tbid., at 731 (italics added). t Story, Bailments §§ 289, 332 (1st ed. 1831). 
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If the contract is one for a sale and purchase of goods (Problem 1), there 
is nothing to block the way to reciprocity. But if the contract is one for 
a borrowing of money on security, we begin to feel the pull of a strong 
cross-current, for businessmen are keen that a debtor’s obligation to pay 
should be absolute. 

As the pledgor’s obligation to pay is absolute (Problem 2), I concede 
that at first sight it may appear to be inevitable that the courts should 
give the pledgee the whip-hand (as Mr. Williston does). Some courts have 
been so repelled by such a thought that they have adopted the doctrine that 
an absolute promise to pay is somehow demoted into a conditional promise 
to pay through the giving of security. I think that such doctrine is clearly 
indefensible, for the three reasons that have been stated above.” Never- 
theless, if I were driven to choose between Mr. Williston’s payment-into- 
court solution and the concurrent-conditions solution I should go over 
into the camp of those who lift the banner on which is emblazoned the 
words “Concurrent Conditions.” Two evils, but the latter the lesser evil. 

Neither solution of this very difficult problem is, I submit, satisfactory 
or even justifiable. I have thought about this problem from time to time 
for more than forty years and have been baffled again and again. It was 
while pondering over the opinion of the Gidden case that I first caught 
sight of a light, steering by which I should not be swept upon either 
Scylla or Charybdis. In that case the court decided that a conditional 
tender is no defense, but it also said that a conditional tender might be 
the basis for a counterclaim. I am convinced that the New York court in 
that opinion evolved the idea that gives a just solution to this problem. 

While I am not so bold as to say that to contrast the defense shield with 
the claim (or counterclaim) sword will always produce justice, yet in every 
case of which I know or have imagined up to the present time, it seems to 
me that that thought does point the way to perfect justice between the 
parties. It has the very important merit of giving protection to the 
debtor comparable to the protection given the creditor, and thereby to 
avoid the possibility of any Shylock connotation in our law; it keeps the 
scales fairly balanced between creditor and debtor; it gives reciprocity, 
using “reciprocity” in a large sense; it, on the one hand, gives due heed to 
the instinct for reciprocity which most of us have, and yet, on the other 
hand, preserves inviolate the desire of businessmen that promises to pay 
money shall have no weakening “if,” “and,” or “but” about them. 


We now come to the second matter on which I am unable to agree with 
Mr. Williston. He thinks that the Gidden case presented a question in the 


™ Page 586 supra. 
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law of sales,?? while I think it presented a case in the modern law of 
pledge.” 

Gorman and Co., a corporation (hereinafter called Gorman), was in 
business in Seattle dealing in canned salmon. On September 2, 1914, 
Gorman and the defendant, Gidden, doing business in New York, made a 
contract of sale and purchase of 5,000 cases of salmon at a specified price, 
f.0.b. Pacific Coast Terminal shipping points, to be paid for by draft with 
bill of lading attached, payable on arrival of the goods. So far, the case was 
a plain Problem 1 case.*5 Gidden’s promise to Gorman was not an abso- 
lute but only a conditional promise. He promised to pay the specified 
price if, as part of the same transaction, Gorman delivered to him the bill 
of lading (the commercial equivalent of the cases of salmon). 

Then the third legal unit, the First National Bank of Seattle (herein- 
after called the Bank) came into the picture. Gorman wanted cash forth- 
with, and the Bank supplied it on the following terms: the 5,000 cases of 
salmon were delivered to a carrier, which issued a bill of lading to the 
order of the Bank; Gorman drew a draft on Gidden for the specified price, 
indorsed this draft, and handed the draft and bill of lading to the Bank. 
The Bank thereupon credited Gorman’s account with the amount of the 
draft, which Gorman drew out shortly thereafter. 

Note that the transaction between Gorman and Gidden was a mer- 
chandising transaction, but that the transaction between Gorman and 
the Bank was a banking transaction. What was the nature of Gorman’s 
promise to the Bank? 

True it is, that Gorman’s promise to the Bank, evidenced by its in- 
dorsement of the draft, was not, at that time, absolute. Gorman was under 
the familiar liability of an indorser—he promised to pay the amount of 
the draft if the drawee failed to meet the draft which was payable forth- 
with upon the arrival of the salmon in New York. But that was the only 
condition to Gorman’s liability to the Bank. If Gidden failed to meet the 
draft, Gorman’s obligation to pay the Bank would become absolute. 

The Bank forwarded the documents to the Irving National Bank 
(hereinafter called X) for collection. Later, the salmon arrived in New 
York, and X presented the draft to Gidden, and Gidden refused to pay. 
It is not expressly stated in the report that X tendered the bill of lading 
to Gidden at the same time that it presented the draft, but, I submit, the 
inference that it did so may safely be made—the report expressly states 
that the goods had arrived before X presented the draft, and in the argu- 
ment counsel for Gorman did not contend that there was any justification 
for Gidden’s refusing to pay the draft when first presented. 


*3 Page 584 supra. *4 585. #5 584. 
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This breach by Gidden of the Gorman-Gidden contract naturally dis- 
turbed Gorman. Gorman’s liability to the Bank was not absolute, and 
was enforceable forthwith. A representative of Gorman was in, or 
traveled to, New York and interviewed Gidden. Of course we do not 
know precisely what occurred at that interview, but in all probability 
Gorman in no uncertain terms complained of Gidden’s default; empha- 
sized that, by reason of that default, the Bank held a sword over Gor- 
man’s head; and pressed Gidden “to do something” which would pacify 
the Bank, and deter it from letting that sword fall. 

The upshot of the interview was that Gidden consented to accept the 
draft, payable at a future date. Gidden wrote on the draft: “Accepted, 
November 30th, 1914. Payable on or before Dec. 23rd, as wanted, at the 
rate of $3.40 and $3.60 per case respectively, less 13%, plus 6% interest 
from date.” 

At that time the Bank, not Gorman, owned the draft. What was the 
nature of Gidden’s promise to the Bank, evidenced by that acceptance? 

Mr. Williston says (if I may paraphrase his thought): “Once a mer- 
chandising transaction, always a merchandising transaction.” He says 
that, when the Bank bought the draft, it simply stood in Gorman’s shoes 
so far as the benefit of Gidden’s promise was concerned; and I wish to 
make it clear that, so far, I entirely agree with him—a conditional promise 
of a promisor cannot be converted into an absolute promise, through an 
assignment by the promisee.* But he further says that on November 30 
this was still the same old Gorman-Gidden contract, merely modified in 
some details by the mutual assent of the parties. 

I challenge that. I submit that Mr. Williston does not pay due heed to 
the fact that a banking transaction between Gorman and the Bank 
(Problem 2) had become inextricably intertwined with the merchandising 
transactions between Gorman and Gidden (Problem 1). So far as Gorman 
and the Bank were concerned, it was a plain case of borrowing money on 
collateral; Gorman’s obligation to the Bank had become absolute; Gidden 
had broken his contract with Gorman (Gidden had had his opportunity 
to get the salmon by paying the price he had agreed to pay, but had 
passed up that opportunity); Gorman had appealed to Gidden to do 
something to pacify the Bank and Gidden now made a new promise direct 
to the Bank to pay a sum of money to the Bank. 

It was not the same old promise; it was not a promise to pay when the 
goods arrived (for they had long since arrived) but a promise to pay at a 
future time. The Gorman-Gidden contract had not contemplated an ac- 
ceptance at all. Even the amount to be paid was not just the same as the 

* Page 585 supra. 
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amount stipulated for in the Gorman-Gidden contract. But these are 
minor facts. The dominating major new facts were that the Bank already 
had an absolute promise from Gorman, secured by collateral, that Gorman 
wanted Gidden to do something to pacify the Bank, and that Gidden put 
his name on the draft for that purpose. 

The natural interpretation of the acceptance transaction was that 
Gidden had come to the aid of Gorman, and had made a promise to the Bank 
of the same nature as that of Gorman’s promise to the Bank, so that, 
whereas the Bank had had one string to its bow (Gorman), and had been 
entitled to treat the cases of salmon (or their commercial equivalent) as 
collateral against Gorman, it now had a second similar string to its bow 
(Gidden), and was entitled to treat the cases of salmon (or their com- 
mercial equivalent) as collateral against Gidden also. 

I feel confident that this was the interpretation of the transaction which 
the Bank made, and I further feel confident that that is precisely the inter- 
pretation which Gidden realized, or at least ought to have realized, was 
the interpretation which the Bank would make. “Hold your horses 
awhile; I will back up Gorman.” 

The view which the New York court took of the nature of the promise 
evidenced by the acceptance is harmonious with this view. It said: “The 
bill of lading and warehouse receipt subsequently substituted for it were 
held by plaintiff as collateral security for the payment of the draft, which 
it had cashed for Gorman & Co. It was the ordinary transaction of col- 
lateral to secure the payment of a bill of exchange—collateral security 
and nothing else.’’” 

I submit that the court was abundantly justified in making that inter- 
pretation of the transaction between Gidden and the Bank (not Gorman), 
and that such interpretation was in accord with the interpretation which 
most, if not all, experienced businessmen would make. 

On December 23, Gidden sent a representative to X with a certified 
check for the amount due, for the purpose of honoring his obligation and 
obtaining the warehouse receipt (which had been substituted for the bill 
of lading). When the representative of Gidden reached the bank the draft 
and warehouse receipt could not be found, and the representative of 

Gidden, after waiting some time, left without paying the draft or formally 
tendering the certified check in payment of it. About twenty minutes to 
four in the afternoon of the same day the draft and receipt were found and 
a representative of X telephoned to Gidden’s office, asked for Gidden, 


*? First Nat’l Bank of Seattle v. Gidden, 175 App. Div. 563, 566, 162 N.Y. Supp. 317, 319-20 
(1916), aff’d on the opinion below 225 N.Y. 698, 122 N.E. 880 (1919). 
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stated that he wanted to talk with Gidden about a draft which was due 
that day, and was informed that Gidden had left for the day but would 
be in his office the following morning. 

The following day the draft was presented several times at Gidden’s 
office and payment demanded, which Gidden refused to make, without 
assigning any reason other than that he had intended to ship part of the 
salmon to Porto Rico and that, owing to his inability to get the receipt in 
due time the day before, he had been unable to make the shipment. 

Later, the Bank sold the salmon at public auction, applied the proceeds 
in part payment of the draft, and then sued Gidden to recover the differ- 
ence between the amount due on the draft and the amount of the proceeds 
of sale. 

Gidden set up as defenses 1) that he had, on December 23, 1914, offered 
to pay the draft and demanded the delivery of the warehouse receipt, and 
that this offer and delivery were refused; and 2) that he had an order from 
a Porto Rico customer for 2,000 cases of the salmon which he had been 
unable to fill because he could not get the warehouse receipt on Decem- 
ber 23. 

He also based a counterclaim on the fact that he had paid the freight at 
the time he had accepted the draft. This counterclaim may quickly be 
dismissed. A counterclaim must be based on a wrongful act of the oppos- 
ing party. There was no wrongful act about the freight by the Bank, or X, 
its representative. On the contrary, Gidden had in the Gorman-Gidden 
contract undertaken to pay the freight. So that Gidden was claiming that 
Gidden’s performance of Gidden’s promise to Gorman was a wrong by 
Gorman. Silly. 

On the main question, the court held that the failure of X to produce 
the warehouse receipt was no defense, but also said that it might have 
been the basis for a counterclaim (if such counterclaim had been made). 
I have already said** that I think that it thereby gave a beacon light of 
which all mariners should take advantage. 


We now come to the third point on which I am unable to agree with 
Mr. Williston. He contends that the result reached was the proper result 
if the case presented a problem in the law of sales (as he contends) as con- 
trasted with a problem in the law of pledge (as I contend). In one of our 
talks about this I said to him, “You knock Humpty Dumpty down, and 
then you set Humpty Dumpty up again. I have even more difficulty in 


* Page 593 supra. 
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following you when you set Humpty Dumpty up again than when you 
knock Humpty Dumpty down.” 

He contends: 1) that it isnot entirely clear that the Bank did not make a 
proper tender of the warehouse receipt on December 23, and 2) that in any 
event the Bank had made a proper tender on December 24 and that the 
slight delay of one day should, as matter of law, be held to be immaterial. 

I submit that neither of these contentions merits support: 

1) The draft was a negotiable instrument, and it should have been 
presented within banking hours, which end at three o’clock. Moreover, 
Gidden had already tried to pay and there was no reason why he should 
be under a duty to the Bank to stay in his office after three o’clock if he 
wanted to go elsewhere. Moreover, I have difficulty in treating the tele- 
phone conversation which took place shortly before four o’clock as 
amounting to a presentment of the draft to Gidden. 

2) It may well be that Gidden’s story about his Porto Rico order was 
just a story, but I have the greatest difficulty in seeing how a court could 
be justified in so ruling as a matter of law. The proper basis for curtly re- 
jecting the Porto Rico story is that it was only a basis for a counterclaim, 
not a defense, and that Gidden’s counsel had been so lacking in alertness 
that he had tried to treat it as a defense, and not as a counterclaim. 

But let us assume that it had been properly pleaded as a basis for a 
counterclaim; that Gidden had then offered evidence that he had made a 
contract with a Porto Rico buyer for 2,000 cases of salmon if it could be 
shipped from New York by a specified boat which left, at, say, three 
o’clock on December 23; that the failure of X to produce the warehouse 
receipt had caused Gidden to miss the boat and so to lose the benefit of 
his Porto Rico sale; and that Gorman knew, when the Gorman-Gidden 
contract was made, that Gidden was buying for purposes of resale and 
that he had Porto Rico connections. I think it very unlikely that Gidden 
could have shown such facts, but I submit that it is clear that he should 
have been given a chance to do so, if he had pleaded a counterclaim. 

Mr. Williston says, “Under the rule of Hadley v. Baxendale,” damages 
due to the loss of a particular sale are not recoverable unless the contract 
is made with reference to the sale.”*° The principle laid down in that oft- 
cited case for measuring damages for a breach of contract is unexception- 
able (although that principle has not infrequently been so misapplied to 
the facts of a particular case as to result in “sadly shrunken damages”).” 

But note, and note well, that there is a large body of authority that on 

99 Exch. 341 (1854). 3° Williston, op. cit. supra hote 1, at 736. 

3* Warren, Margin Customers 139-47 (1941). 
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such facts as have been assumed above, the damages for the breach of 
contract may include the loss of a sale. In the American Law Reports, 
Annotated, it is said: 

The cases holding the seller liable for profits lost by the buyer where the latter is 
regularly engaged in the business of reselling goods of the kind covered by the sale 
contract, although no resale had actually been made at the time of the making of the 
principal sale contract, where the seller knew the nature of buyer’s business and that 
the goods were purchased for resale, are not inconsistent with the foregoing principles. 
In that class of cases, it may be said that the resale, and the profits to be realized there- 
on, were within the contemplation of the parties at the time they contracted. Accord- 
ing to those cases, knowledge of the intention to resell charges the seller with notice 
that a loss of profits will result from his breach of the sale contract. 


Some of the numerous cases supporting the text are mentioned in the 
footnote. 


A final word as to a minor point upon which there was no discussion 
in the report (probably because counsel for Gidden had not raised the 
point)—the court allowed interest on the deficiency. The propriety of 
that seems to me to be doubtful. 

Where there is breach of a promise to pay money, interest at the legal 
rate is ordiparily allowed as damages for the delay. But if X had not care- 
lessly mislaid the documents, Gidden would have paid on December 23. 
It is true that on December 24, the Bank, through X, made a proper de- 
mand and tender, and Gidden then refused to pay, and that such refusal 
was neither justifiable nor excusable. It is true that Gidden was mistaken 
as to his rights and slipped, but X had greased the way. 

It seems to me that the better disposition of the matter would have 
been not to allow interest on the deficiency. I am the more inclined to 
that view because it was really pretty bad for X (the Irving National 
Bank) not to know on December 23 where the drafts were which it was 
its duty to its client to present that day. I do not think that the Bank 


3788 A.L.R. 1439, 1467 (1934). 

33 Johnson v. Hislop, 272 Fed. 913 (C.C.A. oth 1921); Border City Ice & Coal Co. v. Adams, 
69 Ark. 219, 62 S.W. sor (1901); J. P. Smith Shoe Co. v. Curme-Feltman Shoe Co., 71 Ind. 
App. 401, 118 N.E. 360 (1918); Bluegrass Cordage Co. v. Luthy & Co., 98 Ky. 583, 33 S.W. 
835 (1896); Roberts, Wicks & Co. v. Lee, 125 Ky. 709, 102 S.W. 300 (1907); Harrow Spring 
Co. v. Whipple Harrow Co., 90 Mich. 147, 51 N.W. 197 (1892); F. W. Kavanaugh Mfg. Co. v. 
Rosen, 132 Mich. 44, 92 N.W. 788 (1902); Crystal Springs Ice Co. v. Holliday, 106 Miss. 714, 
64 So. 658 (1914); Punteney-Mitchell Mfg. Co. v. Northwall Co., 70 Neb. 688, 97 N.W. rogo 
(1904); American Steel & Wire Co. v. Copeland, 159 N.C. 556, 75 S.E. 1002 (1912); Eureka 
Producing Co. v. Hoyt, 266 S.W. 203 (Tex. Civ. App. 1924); Sedro Veneer Co. v. Kwapil, 62 


Wash. 385, 113 Pac. 1100 (1911); Raleigh Lumber Co. v. Wilson & Son, 69 W.Va. 598, 72 
S.E. 651 (1911). 
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should be held liable as a converter because of the carelessness of X, its 
agent—it has, as I have already said,** been settled law for centuries that 
that kind of tort which is styled a conversion may never be based on care- 
lessness; but I submit that it will be for the good of the business com- 
munity if such a careless act is not treated as having no undesirable con- 
sequence, and the loss of interest strikes me as a fitting undesirable 
consequence for a court to impose. 


REJOINDER 


SaMuEL WILLIsToN* 


DO NOT wish to make a prolonged argument regarding the differ- 
I ence of opinion between my friend and colleague Mr. Warren and 

myself on the law of pledge—the sort of difference that arises in every 
law faculty of thinking men—but I should like briefly to restate my posi- 
tion for the sake of clarification. 

1. I agree with Mr. Warren that the pledgor’s obligation to pay is 
absolute. I regret that he emphasizes the fact that in most cases the 
pledgor’s promise is on a negotiable note. True as that doubtless is, the 
emphasis tends to obscure the fact that the obligation of a pledgor whose 
debt is not represented by a negotiable instrument is equally uncondi- 
tional and absolute. Neither reason nor authority differentiates the cases. 

2. When a promisor gives security, whether for the payment of money 
or for any other performance, there is a condition implied in fact that the 
obligation to return the security depends on the performance of the 
promise. The very words, security, collateral, pledge, contain that impli- 
cation, and the parties so understand. In this case the promise is to pay. 
The parties do not bargain in regard to tender. Tender is a legal concep- 
tion, excusing performance because one who refuses a proper tender pre- 
vents performance; and any kind of prevention has similar operation. 
Therefore, though the pledgee’s promise to return the pledge is by the 
condition implied in fact dependent upon payment, its legal effect is, as 
Mr. Warren says, a promise to return not only if payment is made but also 
if tender of payment is made. Other qualifications of the pledgee’s promise 
also exist, namely that return shall not be prevented by excusable impossi- 
bility or the right of a third person to possession. I regard all these 
excuses, like fraud, as imposed by the law irrespective of intention of the 


#4 Page 589 supra. 
* Professor of Law Emeritus, Harvard University. 
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parties, but if anyone chooses to call them conditions implied in fact the 
result is unchanged. 

3. A conditional tender is so far from being a tender of performance of 
the pledgor’s absolute obligation to pay the debt that insistence upon the 
condition amounts to wrongful repudiation. I cannot see how such re- 
pudiation can ever give the repudiator a right. I do not think the pledgee 
assents to hold the pledge as security for a conditional tender, and I do 
not think the law is justified in thrusting such a bargain upon him. This 
last sentence contains the really fundamental point of difference between 
Mr. Warren and myself. 

4. In the many cases on the general subject the only authority support- 
ing the double view that the pledgor is absolutely liable on the debt but 
acquires a right by a conditional tender, is a dictum in First Nat'l Bank ». 
Gidden, in the Appellate Division of the New York Supreme Court.’ The 
dictum gains weight by the affirmance of the decision of the case by the 
Court of Appeals ‘‘on the opinion below,’” but suffers loss from an elabo- 
rate opposing statement in a later case in the Appellate Division.‘ 

5. In my article in the Harvard Law Review I take the position that 
where a pledgee will not accept a conditional tender and the pledgor is 
unwilling to risk an unconditional tender, the pledgor must make payment 
into court in order to put the pledgee in default. In support of this I cited 
decisions by the courts of England, Illinois, and Nebraska.‘ I now wish to 
add Indiana to the list. 

6. The primary interest of the Gidden case to me is that the facts at 
least suggest the difference between a pledge and a seller’s lien on goods 
held by him or by his assignee as security for the price—a distinction that 
has been missed in more than one case. Conceding that what starts as a 
merchandising transaction may by a new arrangement become a debt 
secured by a pledge, I cannot find proof of such a novation in the Gidden 
case. 

*175 App. Div. 563, 162 N.Y. Supp. 317 (1916). 
* 225 N.Y. 698, 122 NE. 880 (1919). 


§ Nat’l Bank of Rochester v. Erion-Haines Realty Co., 213 App. Div. 54, 209 N.Y. Supp. 
$22 (1925). 


‘Williston, Contractual Relations between Pledgor and Pledgee, 55 Harv. L. Rev. 713, 
73, 731 (1942). 


§ Webb v. Citizens’ Nat’l Bank, 70 Ind. App. 22 (1917). 





CONSTRUCTIVE CONTEMPT: A POST-MORTEM 


Raovut Bercer* 


HE expansion of the Fourteenth Amendment in contravention 

of historic conceptions has become so commonplace" that it is 

doubtless naive to confess astonishment at the latest extension of 
due process. One hundred and fifty years after the adoption of the Bill of 
Rights we learn in Bridges v. California*® that the long-recognized sum- 
mary power of courts over contemptuous publications was curtailed by 
the First Amendment and later by the Fourteenth. It is remarkable cer- 
tainly that Mr. Justice Black, who not long ago amazed the profession by 
urging that corporations are historically outside the protection now af- 
forded them by due process,’ should be the instrument of this exten- 
sion. And it is little less remarkable to find Mr. Justice Frankfurter dis- 
senting,‘ in the light of his biting repudiation of the power in 1924.5 His 
opinion now posits that the summary power over contemptuous publica- 
tions, brushed aside as historically “dubious” by Mr. Justice Black,’ is in 
fact “deeply rooted” in the common law,’ and further, that the “power to 
punish for contempt is not a censorship in advance but a punishment for 
past conduct and, as such, like prosecution for a criminal libel, is not of- 
fensive either to the First or to the Fourteenth Amendments 
is this position which is to be elaborated in this article. 

If it is true, however, that the Fourteenth Amendment does not cut 
across the contempt power, then it seems to follow that a summary com- 
mitment for contemptuous publications, absent other considerations of 

* Member of the District of Columbia and Illinois bars. The writer is indebted to Messrs. 
Irwin Langbein and Malcolm Mason for criticism. 

* Cohen, Constitutional and Natural Rights in 1789 and Since, 1 Nat’] Lawyer’s Guild Q. 


92, 93 (1938); Corwin, Twilight of the Supreme Court 78, 79, 91 (1934). For additional cita- 
tions see Read, The Constitution Reconsidered 231 n. 26 (1938). 

2314 U.S. 252 (1941). 

3 Connecticut Gen’l Life Ins. Co. v. Johnson, 303 U.S. 77, 85-90 (1937). We are startled 
because a Justice cries out “like the child in the story that the king is after all naked,” that the 
Court has woven “imaginary garments for the nakedness of corporate power.” Lerner, Ideas 
Are Weapons 264 (1939). 

4 Stone, C.J., and Roberts and Byrnes, J.J., concurred in the dissent. 

5’ Frankfurter and Landis, Power of Congress over Procedure in Criminal Contempts in 
“Inferior” Federal Courts—A Study in Separation of Powers, 37 Harv. L. Rev. roro (1924); 
cf. page 605 infra; Radin, Freedom of Speech and Contempt of Court, 36 Ill. L. Rev. 599, 608 
(1942). 

* Bridges v. California, 314 U.S. 252, 264 (1941). 7 Ibid., at 284. 8 Thid., at 290. 
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due process, affords no grounds for reversal by the Supreme Court.? But 
Mr. Justice Frankfurter does not press his logic so far, since he agrees 
with the majority that two of the contempt judgments in companion 
cases must be reversed, thereby concurring in the view that the Four- 
teenth Amendment limits the power.’® His real difference with the major- 
ity appears to arise out of the majority’s application of the “clear and 
present danger’ formula to the remaining two cases." Bridges, a labor 
leader, had virtually threatened to call a strike if a then pending decision 
was enforced.” In a companion case, the Los Angeles Times had editorial- 
ly advised the judge that he would “make a serious mistake” to grant 
probation rather than a severe sentence to certain labor “gorillas.’”"* The 
refusal of the majority to find a “clear and present danger’’ to, or even a 
“reasonable tendency” to obstruct, impartial arbitrament in these cir- 
cumstances practically puts it beyond the power of courts to deal with 
utterances which have hitherto been deemed to constitute an obstruction 
to the administration of justice. 

This was the rock upon which the Supreme Court split, for the minority 
felt that “trial by newspaper” imperils the fundamental right to an im- 
partial trial.** But the reality of this peril was questioned when Mr. Jus- 
tice Holmes,, dissenting in a case that involved threats of a streetcar 
riders’ strike published to deter the judge from entering an order invalidat- 
ing a fare ordinance, declared that “a judge of the United States is ex- 
pected to be a man of ordinary firmness of character, and I find it impossi- 
ble to believe that such a judge could have found in anything that was 
printed even a tendency to prevent his performing his sworn duty.” The 

*Cf. Patterson v. Colorado, 205 U.S. 454, 462, 463 (1907); Bridges v. California, 314 U.S, 
252, 284 (1941). 

* Tbid., at 297-98; cf. ibid., at 274-75. 13 Thid., at 276 n. 20. 

" Thid., at 295-303. *3 Ibid., at 272 n. 17. 


“Tbid., at 283-84. The English practice, cited by the minority, ibid., at 294, goes far be- 
yond the bounds of actual threats addressed to a court. It embraces pre-trial discussion which 
may influence potential jurors, publications which may discourage parties or witnesses from 
coming forward, and, in short, extends to all instances which threaten to obstruct the course of 
impartial justice. See Goodhart, Newspapers and Contempt of Court in English Law, 48 Harv. 
L. Rev. 885, 888-90, 895 (1935); Sullivan, Contempts by Publication 48 et seq. (2d ed. 1940). 
As will appear, there is no logical or historical warrant for curtailing such contempts while 
singling out “intimidation” of the court for favored treatment. 

‘' Toledo Newspaper Co. v. United States, 247 U.S. 402, 424 (1918). Mr. Justice Holmes 
pointed out that the alleged contempt there involved consisted of printed statements approv- 
ing ‘a widespread public intent to board the cars and refuse to pay more than three cents [the 
new fare promulgated by city ordinance] even if the judge condemned the ordinance e 
This was of course incitement to disobey e possible court order, and the call for impeachment 
of the judge was no less “obstructive.” 
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realistic analysis of Mr. Justice Black follows this sensible tradition™ and 
places free speech beyond the mercies of an offended judge. It requires no 
extensive reading of contempt cases to awaken distrust of the role played 
by the personal feeling of the judge.'’ And it cannot be gainsaid that there 
has been recurring resentment at the use of the contempt power to curb 
criticism of the bench. Since frequent legislative efforts to curb the power 
have been rendered abortive by judicial construction," the Bridges de- 
cision supplies an eminently practical if Draconian solution, unexpectedly 
cutting down jury trial for contemptuous publications as well."® 

But, it is the thesis of this article, the evidence that the First Amend- 
ment was not designed to curtail the established summary power appears 
to be so conclusive that the larger question emerges: can the liberals, after 
steadily criticizing the tendency of the pre-‘‘reconstructed’”® court to read 


16 “With an eye on the realities of the situation, we cannot assume that Judge Schmidt was 
unaware of the possibility of a strike as a consequence of his decision. If he was not intimidated 
by the facts themselves, we do not believe that the most explicit statement of them could 
have sidetracked the course of justice.” Bridges v. California, 314 U.S. 252, 278 (1941). 
The “editorial . . . . did no more than threaten future adverse criticism which was reasonably 
to be expected anyway [in view of the Times’ well-known policy on labor controversies} 
in the event of a lenient disposition of the pending case.” Ibid., at 273. The masterly espousal 
of the majority position on this issue by Radin, op. cit. supra note 5, renders further comment 
superfluous. Here it need only be pointed out that if, as the minority insists, the criterion is to 
be the threat to impartial decision, Bridges v. California, 314 U.S. 252, 303-4 (1941), why did 
it sanction an editorial expressing ‘‘exulting approval of the verdict” before sentence was im- 
posed in a companion case? Ibid., at 297. For “friendly backing is obviously more likely than 
hostile aspersion to influence a judge. It is easier to close a mind than to open one. To fortify 
a judge in his prepossession tends to close his mind and so impede his proper discharge of 
judicial functions.” Nelles and King, Contempt by Publication in the United States, 28 Col. 
L. Rev. 401, 547 n. 92 (1928); cf. State v. New Mexican Printing Co., 25 N.M. 102, 111-14, 
177 Pac. 751, 755 (1918). An acute analysis of the whole question of ‘trial by publication” 
in relation to summary procedure is found in Nelles and King, op. cit. supra, at 548 et seq. 

*7 The offended judge did not sit in the Bridges case, but that is the exception rather than 
the rule. The cases are discussed in Nelles and King, op. cit. supra note 16, at 545-47. See 
Ex parte Nelson, 251 Mo. 63, 157 S.W. 794 (1913) (trial judge had made up his mind and 
written his opinion before the contempt hearing); United States ex rel. Guaranty Trust Co. v. 
Gehr, 116 Fed. 520 (C.C. W.Va. 1902); note 229 infra. 

*8 Toledo Newspaper Co. v. United States, 247 U.S. 402 (1918); State v. Morrill, 16 Ark. 
384 (1855); Bridges v. Superior Court, 14 Cal. (2d) 464, 94 P. (2d) 983 (1939). The cases are 
collected in Nelles and King, op. cit. supra note 16, at 554-62. The thorny path to amendment 
is ordinarily cited by those who know that it is generally insuperable. 

*9 The Bridges case does not rest on the procedural deprival of due process but upon the 
infringement of free speech. Curiously enough, Mr. Justice Frankfurter directs attention to the 
statutes permitting indictment for such contempts but does not advert to the effect of the 
decision on jury trial. The majority opinion also fails to note the point. Bridges v. California, 
314 U.S. 252, 305 (1941); cf. Radin, op. cit. supra note 5, at 609. 

2° See Mr. Justice Frankfurter’s concurring opinion in Graves v. New York ex rel. O’Keele, 
306 U.S. 466, 487 (1939). 
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laissez-faire into the Constitution,” afford to sanctify by their own ex- 
ample an interpretive approach which for a generation was employed to 
block social legislation and may once again be turned against themselves? 

That approach, it is trite to remark, purported to give effect to inex- 
orable constitutional mandates, while in fact the prejudices of the justices 
had become the Procrustean test of overdue social adjustment.” Let it 
be admitted that at the outset the identification by conservative justices 
of individualistic preferences with constitutional dogma probably re- 
flected the prevailing climate of opinion.*? But the present Court is too 
sophisticated to make an analogous identification. Notwithstanding, the 
liberal justices employ a discredited technique in the Bridges case in order 
to read their predilections into the Constitution. To peel the historical 
veneer from this process we must trace the growth of the contempt power 
and examine the guarantee of free speech and press against a setting con- 
temporary with its adoption. An adequate description of the present 
status of the contempt power necessitates discussion of Nye v. United 
States,*4 wherein the Supreme Court recently held that the Act of 1831 
limited the exercise of summary power by federal courts over all out-of- 
court contempts. Thus fell Toledo Newspaper Co. v. United States;** and 
the startling echoes of that fall yield only to the reverberations of the 
Bridges case. 

COMMON LAW ORIGINS 


After reviewing modern studies concerned with published contempts, 
a recent dissenter concluded that “the courts have built a structure of 
judicial reasoning upon the sands of precedents which do not exist.” This 
view reflects the historical approach taken in 1924 by Frankfurter and 
Landis,?’ it rests ultimately on the exhaustive labors of Sir John Charles 
Fox; and apparently it is now the view of the Supreme Court.”® The 


** The classic criticisms are those of Mr. Justice Holmes, dissenting in Lochner v. New York, 
198 U.S. 45, 74-76 (1905), and in Baldwin v. Missouri, 281 U.S. 586, 595-96 (1930). 

* Hamilton and Braden were, it appears, unduly optimistic in stating that recent changes 
strike at ‘a dualism between word and deed, by which the Court could act and yet deny the 
consequences of its own decision. It makes it impossible any longer for the majority of the 
bench to pretend not to do that in which they were busily engaged.” Hamilton and Braden, 
The Special Competence of the Supreme Court, so Yale L.J. 1319, 1329-30 (1941). 

*3 Note 258 infra. 24 313 U.S. 33 (1941). 95 247 U.S. 402 (1918). 

** Edmonds, J., dissenting in Bridges v. Superior Court, 14 Cal. (2d) 464, 495, 94 P. (2d) 
983, 999 (1939). : 

*? Frankfurter and Landis, op. cit. supra note 5; see page 602 supra. 

** His works are hereinafter cited. 

*” Bridges v. California, 314 U.S. 252, 264 (1941). 
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Frankfurter and Landis article furnishes a convenient summary of the 
animadversions upon the origins of the power strewn throughout the 
pages of Fox’s numerous studies. Roughly, that article states that except 
for contempts by officers of the court, or in the actual view of the court, 
trial by jury was had down to the eighteenth century, and that the Star 
Chamber asserted a summary power over contempts until it was abolished 
in 1641. To continue in the words of the article: 

But the atmosphere of corrupt and arbitrary practices which it had generated partly 
survived. Gradually there appear traces of infection in the King’s Bench which suc- 
ceeded to the jurisdiction of the Star Chamber. The odious commitments by the Res- 
toration Parliament . . . . reinforced the practice of arbitrary procedure 
fusion of Star Chamber methods on the common law side appears most vigorously in 
the undelivered judgment of Wilmot, J., in Rex v. Almon It has bedevilled the 


law of contempt both in England and in this country ever since Wilmot’s his- 
tory is fiction 


Thus one gains the impression that this branch of the contempt power is 
of illegitimate origin, and that, as regards the law courts, it sprang full- 
armed from the brain of Mr. Justice, later Chief Justice, Wilmot in 1765. 
Fox, it is to be noted, sought chiefly to demonstrate that Wilmot’s sweep- 
ing dictum, basing the summary power over contemptuous publications on 
immemorial usage,* was unfounded.” In this he was unquestionably suc- 
cessful. The very cases collected by Fox, however, disclose that the power 
was completely established in the early eighteenth century.*3 So much 
Mr. Justice Frankfurter now postulates in the Bridges case.*4 It is the 
thesis of this section that the power did not spring into being in an eight- 
eenth century void, but that it began long before to develop logically from 
the comprehensive summary jurisdiction of medieval courts. Not that 
the argument need for present purposes go so far. Given an established 
and familiar eighteenth century power at the adoption of the Constitution, 


3° Frankfurter and Landis, op. cit. supra note 5, at 1045-47 (the quotation is telescoped). 
Radin, op. cit. supra note 5, at 609, commenting on the Bridges case, said “It was not assumed, 
until the posthumously published [1802] judgment in Almon’s case, that it [contemptuous 
publications] could be dealt with summarily 

3* Rex v. Almon, Wilm. 243, 254 (K.B. 1765). 


32 “Tt remains to be determined by an appeal to history whether or not the doctrine is sup- 
ported by immemorial usage. If it should prove that contempts out of court committed by 
strangers were before the seventeenth century punished by the common law courts [as dis- 
tinguished from Chancery], only upon conviction after trial in the ordinary course of law, it 
follows that the present practice in such cases, though established by a long line of decisions, 
is based on a misapprehension.” Fox, The History of Contempt of Court 43 (1929); see ibid., 
at 3, 4, 15, 24, 26, 33, 49, 98, 112. 


33 Page 612 infra. 34 Bridges v. California, 314 U.S. 252, 284-85 (1941). 
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the case for the devolution of the power upon the federal courts stands no 
worse at least than that of familiar equity doctrines of no less recent 
origin. But it cannot be amiss in considering the constitutional issue 
raised by the Bridges case to dispel the bias that must arise from the cur- 
rent impression that the power is a product of gross usurpation. This task 
is the more essential because the dissent of Mr. Justice Frankfurter is 
likely to perpetuate an historical error with respect to the origins of the 
power, and as he has since remarked, “‘legal history still has its claims.” ** 

The summary power extended from earliest times to disobedience of 
judicial writs or orders,3” to all contempts by judicial officers, i.e., jurors, 
attorneys, and the like,** and to contempts committed in the actual view 
of the court.’ Contempts committed by strangers out of court, or in the 
presence but not in the actual view of the court, were tried by jury. Par- 
ties were ‘more strictly amenable than strangers” to the summary juris- 
diction.*? Many, perhaps most, cases of contempts in the actual view of 
the court were tried by jury.“ And there are cases in which attorneys 


353 Bl. Comm. *s53; 1 Holdsworth, History of English Law 454, 465 (3d ed. 1922); see In 
re Hallett’s Estate, 13 Ch.D. 696, 710 (C.A. 1879). 


3¢ Federal Power Com’n v. Natural Gas Pipeline Co., 62 S.Ct. 736, 754 (1942). Mr. Jus- 
tice Frankfurter in the Bridges case rejected that portion of summary jurisdiction known as 
“scandalizing the court,” i.e., bringing it into disrepute, as an “abuse’”’ whereby ‘“‘some English 
judges extended their authority,” saying that “such foolishness has long since been disavowed 
in England and has never found lodgment here.”’ Bridges v. California, 314 U.S. 252, 287 
(1941). 

37 3 Holdsworth, op. cit. supra note 35, at 391; Fox, op. cit. supra note 32, at 18. Such con- 
tempts may appear irrelevant because ‘“‘civil” rather than “‘criminal.” But Sayles justly re- 
marks that ‘‘so sharp a distinction is difficult to uphold in the thirteenth and fourteenth cen- 
tury.” 3 Select Cases in the Court of Kings Bench (Edw. I), 58 Seld. Soc. Ixxvii (1939). 


38 Fox, op. cit. supra note 32, at 156, 157; Fox, The Summary Process to Punish Contempt, 
25 Law Q. Rev. 238, 244 (1909); Fox, The Nature of Contempt of Court, 37 Law Q. Rev. 191, 
192 (1921). 


3° Fox, op. cit. supra note 32, at ix, 50-52, 116. Sayles accepts the summary punishment of 
disobedience to process and of court officers, Sayles, op. cit. supra note 37, at Ixxvii, lxxix, but 
questions whether the cases of contempt in the view of the court represent summary punish- 
ment rather than commitment to await punishment, ibid., at lxxx, lxxxi. Sayles does not 
explain why flagrant in-court contempts should be remitted to jury trial while often innocuous 
out-of-court disobedience to court orders would be punished summarily. Fox’s citations are 
persuasive, and his position has been adopted by Holdsworth, op. cit. supra note 35, at 392. 
This difference of opinion does not affect the present thesis, because the power over contemptu- 
ous publications derives from disobedience to court orders, conceded by Sayles to be a branch 
of the summary jurisdiction. 


# Fox, op. cit. supra note 32, at 116; cf. Plucknett, Review of Fox, The History of Contempt 
of Court, 41 Harv. L. Rev. 270 (1928). 


* Fox, The King v. Almon, 24 Law Q. Rev. 266, 267 (1908); note to Davis’s Case, 2 Dyer 
*188b, 73 Eng. Rep. R. 415, 416. 
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were proceeded against by information for misconduct.“ But there was 
summary power, and it embraced disobedience to orders, misconduct of 
officers, and misconduct in the actual view of the court. Except, there- 
fore, for out-of-court contempts by strangers, and possibly by parties, 
not involving disobedience to process or orders, the summary power of 
medieval courts was almost modern in scope. 

An early example of the summary trial procedure is found in the com- 
mitment of an attorney upon interrogation in 1310;** and in the middle 
of the fourteenth century “it was probably common custom to examine an 
officer charged with malpractice 44 This was the practice of exami- 
nation upon interrogatories which derived from the ecclesiastical courts 
and prevailed in the King’s Council.** It represents a drastic innovation. 
Gone are the particularized common law pleadings designed to set out the 
charge precisely, gone the right to trial by jury. Instead the defendant is 
summoned to answer a complaint by the plaintiff, and, on appearance, to 
“answer on oath, and sentence by sentence,”’ the bill of the plaintiff.“ The 
justices of both benches were, in the reign of Henry V, assisting in cases 
pending before the King’s Council and thereby becoming familiar with the 
process of examination.‘? To this may be added the influence exerted by a 
long line of statutes, from 1402 onwards, extending the summary trial by 
examination, among other things, to four specific instances of out-of-court 
contempts by strangers. 

The extension of summary procedure to other out-of-court contempts 
by strangers may be traced from the summary power over their out-of- 
court disobedience of orders. 

At the close of the fourteenth century Chancery was entertaining peti- 
tions to punish for contempt not only those who disobeyed, but also those 


# Fox, op. cit. supra note 32, at 158. 
43 Ibid., at 159, 161, 162; Broke v. Taylard, Y.B. 4 Edw. I, 22 Seld. Soc. 194 (1907). 
4 Fox, op. cit. supra note 32, at 73-74. 


45 Thid., at 70, 73; Maitland, Equity 5 (1929). Note that summary procedure comprises both 
examination and attachment, which was initially process to secure appearance in court and 
did not connote trial by examination. Fox, op. cit. supra note 32, at 56-57. 


# Maitland, Equity 5 (1929). 


47 Fox, op. cit. supra note 32, at 73; Fox, The Summary Process to Punish Contempt, 25 
Law Q. Rev. 354, 356 (1909). 


48 Fox, op. cit. supra note 32, at 77-82. Fox’s argument that the explicit statutory authori- 
zation in these four instances rules out the existence of a general summary power as to strangers 
runs afoul of the fact that many statutes dealing with misconduct of officers were only declara- 


tory if by Fox’s own testimony disciplinary jurisdiction over court officers was exercised from 
earliest times. 
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who trampled on or were otherwise disrespectful of its orders.4° In the 
middle of the sixteenth century, Chancery began summarily to punish 
both parties and strangers who resisted the service®* or who spoke con- 
temptuously of the court on service of process,* i.e., of an order to appear. 
In this it followed the example of the Star Chamber, which had since 1495 
exercised jurisdiction over resistance to and slander of the process of other 
courts.* It is a mistake to impeach the example of the Star Chamber*? 
on the ground of tyrannical excesses at a much later period, for the Star 
Chamber was a respected and important court as late as the reign of 
Charles I.54 If anything, the instances just recited show that Chancery had 
anticipated the Star Chamber by punishing disrespect of its orders in the 
fourteenth century. To be sure, Chapter 39 of the Statute of Westminster 
II had in 1285 provided for jury trial in cases of resistance to a sheriff in 
execution of process,55 and Fox lists cases subsequent to the statute in 
which resistance to execution of process, and contemptuous reference 
thereto—plainly an extension of statutory authority, which was later 
taken up in the summary procedure—were tried by jury.* We are not, 
without more, justified in construing the statute as a limitation upon the 
summary power over disobedience to orders, of which resistance to process 


49 Select Cases jn Chancery, 10 Seld. Soc. 26, 60, 78 (1896). 


5° Rove v. West, Cary 38, 21 Eng. Rep. R. 21 (1558); Dastoines v. Apprice, Cary 92, 21 
Eng. Rep. R. 49 (1579). The following cases are found in Monro, Acta Cancellariae (1847): 
St. Johns College v. Pinder (1557) (examination upon interrogatories), at 334; Inhabitants of 
Lynde v. Byron (1563), at 345; Clement v. Champion (1564), at 352; Churchhouse v. Sherwyn 
(1566), at 361; Wheteley v. Fenner (1568), at 374; Bowyer v. Samwayes (1572), at 394; see 
ibid., at 411, 414, 501, 504, 542, $46, 549, 571, 651, 753. 

st Allen v. Martin (1600), Monro, Acta Cancellariae 753 (1847); cf. Lingen v. Prince (1582), 
ibid., at 516. 


5? Fox, op. cit. supra note 32, at 109; Idele v. Abbotts, 1 Select Cases in the Star Chamber, 
16 Seld. Soc. 50 (1902). Fox cites the summary punishment of “an attempt to discredit jus- 
tice and jury” in a murder case during the reign of Philip and Mary. Fox, op. cit. supra note 41, 
at 273; Fox, op. cit. supra note 32, at 84, 116; compare the case of the seizure and detention 
of the duly elected “bailly” by certain persons displeased with his election “in contempt of 
your highness and your lawes.” 1 Select Cases in the Star Chamber, 16 Seld. Soc. 230-31 
(1902). 


53 Fox, op. cit. supra note 32, at 88; Frankfurter and Landis, op. cit. supra note 5, at 1045. 


54 See the comment of Judge Frank in NLRB v. Air Associates, Inc., 121 F. (2d) 586, 589 
n. 4 (C.C.A. 2d 1941), and the authorities there cited; Scofield, Court of Star Chamber 45 
(1900); Crompton, Star Chamber Cases x (1881); Turner, Star Chamber, Encyc. Brit. 331 
(14th ed. 1936); Palgrave, The Original Authority of the King’s Council 109-10 (1834); 
Carr, Concerning English Administrative Law 126 (1941). 

55 Fox, op. cit. supra note 32, at 11-12. 


5¢ Tbid., at 229-30. 
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was merely a branch.’ And a striking departure is found in the dreaded 
writ of subpoena, first met in 1363, which cut through the interminable 
delays that hamstrung common law process, apparently by means of 
summary enforcement rather than the recited pecuniary penalty.** Even 
if punishment for contempt of judicial orders, tested by the Statute of 
Westminster II, represented an arrogation of judicial power, it was never- 
theless an established practice by the end of the sixteenth century, and 
had found formal expression in Lord Bacon’s Order No. 77 in 1619. 

In short, given the ancient jurisdiction to proceed summarily for dis- 
obedience of judicial writs and orders, the extension of the contempt pow- 
er could and did proceed by easy steps. Fox’s sketch of the development 
in terms of disobedience of mesne process is no less applicable to dis- 
obedience of all orders. There was the 
1st step, disobedience to the writ; 2d, abuse of the process server; 3d, assaulting 
him; 4th, abusing the writ; 5th, abusing the Court or Judge by whose authority the 
writ issued; 6th, reducing the abusive words into writing and publishing them; and so 
the offender arrives at a libel on the Court. The first five steps, ending with abuse of the 
Judge, were punishable by summary procedure in the Court of Chancery under Lord 
Bacon’s rule, and in the King’s Bench after the abolition of the Star Chamber; the 
sixth, libelling the Court or Judge, was not so dealt with either in the Court of Chan- 
cery or at common law, where the contempt was denied, until the eighteenth century." 


As we have seen, Chancery had reached the fourth step, abuse of the 
writ, by the end of the fourteenth century when it was entertaining peti- 
tions to punish for contempt those who had trampled on its orders. And 
by the end of the sixteenth century it was summarily punishing those who 
abused the court during the service of process (fifth stage). From this it 
was but a step to commitment for any spoken contempt. There is reason 
to believe that the step had in fact been taken by the time of Lord Bacon’s 
rule. That rule stated: “In case of contempts granted upon force or ill 
words upon serving of process, or upon words of scandall of the Court, proved 

57 Jury trial in cases of resistance to execution of a writ was not a novelty. See the cases 
decided in 1254 and 1276, cited in Fox, op. cit. supra note 32, at 226. Perhaps the statute was 


merely intended to warn the “great men” who alone are mentioned as “resisters” and to em- 
bolden the courts to deal with them. 


5§ Holdsworth, op. cit. supra note 35, at 485 n. 9; 3 ibid., at 623-27. 


5° Palgrave, op. cit. supra note 54, at 131; 1 Spence, Equitable Jurisdiction 369-70 (1846) 
(authority in the reign of Edw. IV cited); 1 Campbell, Lives of the Lord Chancellors 259 (5th 
ed. 1868); cf. 1 Holdsworth, op. cit. supra note 35, at 406 n. 6. 


6° Sanders, Chan. Ord. 119 (1845). 


*: Fox, op. cit. supra note 32, at 109-10. 
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by affidavit, the party is forthwith to stand committed.” Fox suggests 
that the phrase “words of scandall of the Court” must “be taken to mean 
only in connexion with the service of process.’”** But that situation was 
plainly covered by the phrase “ill words upon service of process,” and 
Lord Bacon was the last man to add purely tautologous matter. 

Parliament itself had set the example as early as 1529, when William 
Thranwis was committed for a contempt in words against the House.“ 
An unbroken line of summary commitments for “contumelious words 
against the House,” stretching from 1558 to the case of Sir Francis Bur- 
dett in 1810, is recorded in the Journal of Parliament.’ The practice of 
commitment for out-of-court contempts had found judicial approval in 
Ferrers’ Case in 1543. These cases, and a commitment for libel of the 
House by one Hall in 1580, are cited by Lord Ellenborough for the propo- 
sition that the “House were in the habit of committing for contempt.’* 
The power was likewise recognized by Chief Justice Holt,°* Lord Eldon, 
and Lord Erskine, who declared that the “House of Commons... . . must, 
like every other tribunal, have the power to protect itself from obstruction 
and insult 7° So long continued and familiar a practice necessarily 
influenced the courts; and Fox is plainly mistaken in suggesting that the 
courts were reflecting the practice of the House in the later Stuart period,” 
for judicial approval reaches back to 1543. 

Such is the setting against which the development of the power in the 
law courts is to be viewed. In 1615, Chief Justice Coke clearly thought he 
had the power of punishing summarily a person who had treated the proc- 

* Sanders, Chan. Ord. 119 (1845) (italics added); cf. Lingen v. Prince (1582), reported in 
Monro, Acta Cancellariae 516 (1847), involving a commitment for contemptuous words spoken 
against the court, though it does not appear where or in what connection the words were spok- 
en. Compare the commitment of counsel for out-of-court criticism of the Lord Chancellor in 
Brokas v. Savage (1588), ibid., at 581. See the curious Chancery case in 1396 in which John 
Belgrave was charged with placing in a church, in which an ecclesiastical hearing was to take 


place, a bill terming the hearing officer an unrighteous judge to the detriment of the execution 
of the laws. Select Cases in Chancery, 10 Seld. Soc. 106 (1896). 

63 Fox, op. cit. supra note 32, at 109. 

* Unreported, but cited by Lord Ellenborough in Burdett v. Abbott, 14 East 1, 142, 104 
Eng. Rep. R. 501, 555 (K.B. 1811). 

6s The cases are listed in ibid., at 23-26. 

Bridgman 625, 124 Eng. Rep. R. 282 (1631). % Note 64 supra. 

Regina v. Paty, 2 Ld. Raym. 1105, 1115, 92 Eng. Rep. R. 232, 238 (K.B. 1705). 

* Burdett v. Abbott, 5 Dow 165, 200, 3 Eng. Rep. R. 1289, 1301 (H.L. 1817). 

7 Tbid., at 201 and 1302; see the Earl of Shaftesbury’s Case, 1 Mod. 144, 158, 86 Eng. Rep. 
R. 792, 800 (K.B. 1677); Murray’s Case, 1 Wils. (K.B.) 299, 95 Eng. Rep. R. 629 (1751); 
, Brass Crosby’s Case, 3 Wils. (K.B.) 188, 95 Eng. Rep. R. 1005 (1771). 
™ Fox, op. cit. supra note 41, at 275-76. 
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ess of King’s Bench with contempt.” An attempt had been made in 1594 
in the Queen’s Bench to combine the processes of attachment and exami- 
nation with respect to a contempt by a stranger out of court.?? The order 
then entered apparently came to naught, but there is evidence of examina- 
tion upon attachment in 1631.74 Fox remarked that there “is no doubt 
that summary committal for contempts out of court, except in case of 
libel on the court . . . . was practiced by the common law courts in the 
middle of the seventeenth century.”’’> To discredit the practice by at- 
tributing it to the example of a decadent Star Chamber and an arbitrary 
Restoration Parliament is to ignore the play of forces emanating from the 
long-familiar parliamentary practice, the well-settled practice of an hon- 
ored Star Chamber, and, by 1600, the established Chancery practice with 
respect to slander on the service of process. 

The eighteenth century saw the summary power in spate, sweeping on 
in case after case to encompass contempts by publication. On the King’s 
Bench side were:” Rex v. Barber,” Rex v. Wilkin,”® Rex v. Colbatch,’® Rex 
v. Middleton,® Rex v. Wiatt,” Rex v. Lawley, Anonymous Case,** Rex 2. 


7 Bruistone v. Baker, 1 Rol. 315, 81 Eng. Rep. R. 511 (K.B. 1615); 3 Holdsworth, op. cit. 
supra note 35, at 394 n. 2. Fox stated that this case indicated that a practice of examination 
upon oath had been “established in Coke’s time in some cases.” Fox, The Summary Process 
to Punish Contempt, 25 Law Q. Rev. 238, 250 (1909). 

73 Fox, op. cit. supra note 32, at 86. 


14 Ibid., at 87, 89. Plucknett stated that the King’s Bench, by the end of the sixteenth cen- 
tury, enjoyed considerable powers of summarily trying the more usual contempts. Plucknett, 
op. cit. supra note 40, at 271. 

75 Fox, op. cit. supra note 72, at 366. Style’s Practical Register (1657) under “Attachment”: 
“Generally an attachment doth lie for any contempt done against the court.” 

76 Some of the cases are listed in Reports of the Select Committee of the House of Commons 
appointed to consider Sir Francis Burdett’s case, at appendix E, 8 How. St. Tr. 14, 49 (1810), 
and are discussed in Fox, op. cit. supra note 32, at 25, 112-14, 16, 28, 30, 35, 107. Compare the 
comment of Lord Kenyon on a commitment for libel by the House of Lords: “This claim of 
right to punish . . . . for such an offense is not peculiar to the House of Lords; it is frequently 
exercised by this and other courts of record, and that not merely for contempts committed in 
the presence of the court.” Flower’s Case, 8 Term R. 314, 323-24 (1799). 


7 x Stra. 444, 93 Eng. Rep. R. 624 (1721). 

7 Unreported (1722). 7 Unreported (1723). 

8 Fortes. 201, 92 Eng. Rep. R. 818 (1723). 

81 8 Mod. 123, 88 Eng. Rep. R. 96 (1723). Fox wrote: “The reports in the Middleton and 
Wiatt cases mistakenly read as if the libel were against a Doctor of Divinity, but it is clear that 
attachment would not have been granted in the case of a libel on a private individual. The 
libel in fact contained expressions reflecting on the Court, and the case is so indexed in the 


Table to 8 Modern and in Viner’s Abridgement (vol. xv, p. 90, pl. 3).” Fox, op. cit. supra note 
32, at 113. 


% Unreported (1731). 83 2 Barn. (K.B.) 43, 94 Eng. Rep. R. 345 (1731). 
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Carroll,®4 Rex v. Almon,* and Steare’s Case.** On the Chancery side were :*” 
Poole v. Sacheverel,** In re Dodd,*® Raike’s Case,® Roach v. Garvan,” and 
Cann v. Cann. “Standing by themselves,” said Fox, these cases “point 


% 1 Wils. 75 (1744). 


§s The draft of Chief Justice Wilmot’s opinion in Rex v. Almon has been brushed aside as 
posthumous. Fletcher, J., dissenting in Taafe v. Downs (1813), quoted in Fox, op. cit. supra 
note 41, at 187; Frankfurter and Landis, op. cit. supra note 5, at 1046. The copy of his opinion, 
published in 1802, shows by his endorsement that his brother judges would have agreed in 
granting the attachment, and more important, it has been explicitly endorsed by the English 
courts. For citations see Fox, op. cit. supra note 32, at 30. Compare the posthumous opinion 
of Taney, C.J., in Gordon v. United States, 117 U.S. 697 (1864); Frankfurter and Katz, 
Cases on Federal Jurisdiction 13 (1931). It was natural that Chief Justice Wilmot, casting 
about for precedents in a case involving a libel on King’s Bench in 1765, should inquire why 
the printing of scandalous attacks on a judge should go unpunished when attachments were 
being granted for abusing the process of the Court. Rex v. Almon, Wilm. 243, 256-57 (K.B. 
1765). 

For parallel independent reasoning see Commonwealth v. Dandridge, 2 Va. Cas. 408, 420 
(1823). To this query Fox replied that obstruction of a process server directly interferes with 
the course of justice whereas a libel on a court is an indirect contempt. Fox, op. cit. supra note 
32, at 110. But the distinction between spoken contempts on service of process (which alone 
are involved) and a libel on the court is unreal. For, as was noted in the Dandridge case, op. 
cit. supra, at 428, ‘the process is just as effectual for its end and purpose though spoken of 
contemptuously, as if, received in silence or treated with professed respect.” Certainly a 
slanderous reflection on process can scarcely have a more immediate obstructive effect than a 
widely published attack on the integrity of the court, particularly when similar cases are pend- 
ing. 

% Unreported (1768). 

8? The cases are discussed in Fox, op. cit. supra note 32, at 21-22, 115, 101, 102; see Ex 
parte Jones, 13 Ves. 237, 33 Eng. Rep. R. 283 (1806). 

1 P. Wms. 675, 24 Eng. Rep. R. 565 (1720). 

® Sanders, Chan. Ord. 538, 542 (1736). 9° Unreported (1740). 

%* 2 Atkyns 469, 26 Eng. Rep. R. 683 (1742). 

* 2 Ves. Sr. 520 (1754). The Cann and Pool cases involve publications of matter relating to 
the case, rather than criticisms of the court. Of the two groups of cases listed above, the Bar- 
ber, Wilkin, Colbatch, Middleton, Lawley, Anonymous, Dodd, Raike, Almon, and Steare cases 
involved libels on the court; and Lord Hardwicke by dictum in the Garvan case mentioned 
“scandalizing the court” as one of the contempt categories. See note 96 infra; Regina v. Skip- 
worth, 12 Cox C.C. 371 (Q.B. 1873); Regina v. Gray, [1900] 2 Q.B. 36 (non-pending case). 
Rex v. Editor, 44 T.L.R. 301 (K.B. 1928); Goodhart, op. cit. supra note 14, at 898-904. The 
foregoing historical materials plainly disclose that ‘“‘scandalizing the court” is traceable in a 
direct and logical line from one of the earliest branches of the contempt power, and that it is 
an accepted doctrine in England today. 

The ‘doctrine found acceptance in this country from the beginning; see Respublica v. 
Oswald, 1 Dall. (Pa.) *319 (1788), and the concession by the learned Storrs in the Peck im- 
peachment proceedings, note 162 infra. See also State v. Morrill, 16 Ark. 384 (1855); Ex 
parte Barry, 85 Cal. 603, 25 Pac. 256 (1890); Cooper v. People ex rel. Wyatt, 13 Colo. 337, 
22 Pac. 790 (1889); In re Hayes, 72 Fla. 558, 73 So. 362 (1916); In re Fite, 11 Ga. App. 66s, 
76 S.E. 397 (1912); Ray v. State, 186 Ind. 396, 114 N.E. 866 (1917); In re Chadwick, 109 
Mich. 588, 67 N.W. 1071 (1896); State v. Shepherd, 177 Mo. 205, 76 S.W. 79 (1903); Terri- 
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to modern innovation rather than to immemorial usage 

a just refutation of Chief Justice Wilmot’s rash claim. But it goes no fur- 
ther. The towering structure of equity itself would fall were its founda- 
tion sought in immemorial usage.** And these cases do not stand alone; 
they are the product of an evolution typical of the common law. If the 
foregoing analysis is valid, the contempt power over publications was 
established at the adoption of the Constitution.” 


THE CONSTITUTION AND THE CONTEMPT POWER 

The “sweeping constitutional mandate against any law ‘abridging the 
freedom of speech or of the press’ ’’ not alone curtails the summary power 
of state courts, holds the Bridges case, but, the Supreme Court plainly in- 
timates, it limits the power of federal courts, including the Supreme Court 
itself.°7 The majority, consequently, looks to the First Amendment both 
for light as to the scope of the Fourteenth and as a direct limitation upon 
the summary power of federal courts. “Congress shall make no law .... 
abridging the freedom of speech or of the press,” declares the First Amend- 
ment. On its face this prohibition applies only to laws enacted by Con- 
gress. Whatever be the scope of that limitation, how can a restriction 
aimed squarely at the legislative power be construed as a limitation upon 


tory v. Murray, 7 Mont. 251 (1887); In re Moore, 63 N.C. 389 (1869); State v. Hildreth, 82 
Vt. 382, 74 Atl. 71 (1909); Burdett v. Commonwealth, 103 Va. 838, 48 S.E. 878 (1904); State 
v. Frew & Hart, 24 W.Va. 416 (1884); Nelles and King, op. cit. supra note 16, at 537. Mr. 
Justice Holmes has summed up this learning in the statement that courts which find “that 
publications impugning their own reasoning or motives will interfere with their administration 
of the law” may act summarily. Patterson v. Colorado, 205 U.S. 454, 462-63 (1907). But cf. 
Mr. Justice Frankfurter’s dissent in Bridges v. California, 314 U.S. 252, 287 (1942); note 36 
supra. 

93 Fox, op. cit. supra note 32, at 111, 112 (italics added). 

94 See note 35 supra. 


95 As in the case of agreements in restraint of trade, the common law has at times “reversed 
its old doctrine.” Pollock, Principles of Contract 391-92 (roth ed. 1936). 


96 The testimony of contemporary writers is found in 5 Viner, Abridgement 442-53 (sth ed. 
1792); 3 ibid., at 236-37 (sth ed. 1791); 2 Hawkins, Pleas of the Crown c. 22 § 36 (6th ed. 
1788), citing Rex v. Barber, 1 Stra. 444 (K.B. 1721); 4 Bl. Comm. *282-85; 2 Comyn’s Digest 
38-42 (2d ed. 1785). Nor must the importance of Bateman v. Conway, 1 Bro. Parl. Cas. 519 
(H.L. 1753) be overlooked in appraising the status of strangers. In that case the House of 
Lords approved the attachment of a stranger for an out-of-court non-publication contempt. 
For similar cases see Lea’s Case, Gouldsb. 33 (K.B. 1586); Partridge v. Partridge, Toth. 40- 
41, 21 Eng. Rep. R. 117 (Ch. 1639); Harvey v. Harvey, 2 Cas. in Ch. 82, 22 Eng. Rep. R. 857 
(1681); Butler’s Case, 2 Salk. 596, 91 Eng. Rep. R. 504 (K.B. 1696); Garibaldo v. Cagnoni, 6 
Mod. 90, 87 Eng. Rep. R. 848 (K.B. 1704); Yalden’s Case, 1 P. Wms. 697, 24 Eng. Rep. R. 576 
(Ch. 1721); Williams v. Lyons, 8 Mod. 189, 88 Eng. Rep. R. 138 (K.B. 1723). ’ 


97 Bridges v. California, 314 U.S. 252, 260 (1941). 
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a familiar co-existing judicial power?** The appeal to history by Mr. 
Justice Black furnishes no adequate answer. 

Historically, it is generally agreed that the guarantee of free press was 
largely designed to bar the Federal Government from licensing or censoring 
the press.°® English licensing had by the lapse of a statute expired in 1694, 
though it maintained itself in the colonies until 1719."°° Toward the end 
of the eighteenth century, the dormancy of the licensing power had be- 
come identified with a common law right of free press which first found 
legal formulation at the hands of Blackstone.** The “liberty of the press,” 
said Blackstone, whose influence with the colonists is well-known,’” “‘con- 
sists in laying no previous restraints upon publications and not in free- 
dom from censure for criminal matter when published.”*** It seems im- 
probable that the framers of the Amendment intended to soar far beyond 
common law confines.’** For this we have early judicial testimony, as well 
as that of the great commentators Story and Kent, and more recently, of 
Mr. Justice Holmes.’** But why, it has been asked, should the colonists 
have troubled to push through a constitutional amendment “‘just to settle 


#8 Compare the parallel provision that “No State shall ... . pass any . . . . Law impairing 
the Obligation of Contracts” which time and again has been held inapplicable to impairment 
by judicial decision. Tidal Oil Co. v. Flanagan, 263 U.S. 444 (1924), and cases cited therein; 
Stockholders of the Péoples Banking Co. v. Sterling, 300 U.S. 175 (1937); Constitutionality of 
Judicial Decisions in Their Substantive Law Aspect under the Due Process Clause, 28 Col. L, 
Rev. 619, 627 (1928). “Insofar as the semantics of the eighteenth and early nineteenth cen- 
turies are concerned, the word ‘laws’ did not include decisions but was limited to legislative 


enactments.” Teton, The Story of Swift v. Tyson, 35 Ill. L. Rev. 519, 537 (1941), and materi- 
als there cited. 


%” 2 Story, Commentaries on the Constitution 597-98 (2d ed. 1851); 1 Kent, Commentaries 
627 (7th ed. 1851); Pound, Equitable Relief Against Defamation and Injuries to Personality, 
29 Harv. L. Rev. 640, 651 (1916); cf. Patterson v. Colorado, 205 U.S. 454 (1907) (per Mr. 
Justice Holmes); Near v. Minnesota, 283 U.S. 697, 713 (1931) (per Mr. Chief Justice Hughes) ; 
see page 618 infra. 

1 2 Story, op. cit. supra note 99, at 599; Vance, Freedom of Speech and of the Press, 2 
Minn, L. Rev. 239, 247 (1918). 


*t Pound, op. cit. supra note 99, at 650; Corwin, Freedom of Speech and Press under the 
First Amendment: A Résumé, 30 Yale L. J. 48, 49 (1920). 


1 Thid., at 49; Pound, op. cit. supra note 99, at 650; cf. Frankfurter and Landis, op. cit. 
supra note 5, at 1046 n. 128. 
3 4 Bl. Comm. *151. 


4 Corwin, op. cit. supra note ror, at 49; Pound, op. cit. supra note 90, at 651. All “that 
the earlier sages of the Revolution had in view,” according to Kent, was to erect “barriers 
against any previous restraints upon publication.” 1 Kent, Commentaries 627 (7th ed. 1851); 
see Robertson v. Baldwin, 165 U.S. 215, 281 (1897). 


**5 Respublica v. Oswald, 1 Dall. (Pa.) *319 (1788); note 99 supra. For a qualification by 
Mr. Justice Holmes, see note 171 infra. 
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an issue that had been dead for decades?”** The answer is best given in 
the words of St. George Tucker, a native annotator of Blackstone, who 
gave the common law a “strangely republican twist.’"°? Referring to the 
lapse of licensing which established the freedom of the press in England, 
Tucker wrote: 


But although this negative establishment may satisfy the subjects of England, the 
people of America have not thought proper to suffer the freedom of speech, and of the 
press to rest upon such an uncertain foundation, as the will and pleasure of the govern- 
ment. Accordingly .. . . the first congress . . . . proposed an amendment ... . “that 
congress shall make no law abridging the freedom of speech, or of the press.’’'** 


This was likewise the explanation offered by Story.*°? And, it is submit- 
ted, this is all that Madison meant when he declared that “the freedom of 
the press and rights of conscience, those choicest privileges of the people, 
are unguarded in the British Constitution.’’*° 

Admittedly, the Blackstonian interpretation was from early times criti- 
cized on the ground that subsequent punishment under repressive laws 
might as effectively stifle harmless publication as previous restraints. In 
the words of Madison: “It would seem a mockery to say that no laws 
should be passed preventing publications from being made, but that Jaws 
might be passed for punishing them in case they should be made.’"" This 


feeling found powerful expression in-the English movement led by Fox 
and Erskine to reform repressive libel laws, culminating in Fox’s Libel 
Act of 1792."" But it is of great significance that these leaders, though in- 
dubitably familiar with the summary power over contemptuous publica- 
tions, should have ignored the “threat”’ to free speech inherent in the pow- 
er and confined themselves exclusively to reforming libel trials by jury. 


106 Chafee, Freedom of Speech in War Time, 32 Harv. L. Rev. 932, 945 (1919). 

107 Hamilton and Adair, The Power to Govern 201-2 (1937). Tucker was professor of law at 
William and Mary, and a judge of the General Court of Virginia. It is at least singular that so 
“republican” a glossator, one thoroughly alive to the difference between English and American 
limitations on free press, should have been completely oblivious of the “menace” to free press 
implicit in Blackstone’s sweeping formulation of the summary power over publications. 

108 y Bl. Comm. pt. 2, app. at 13 (Tucker ed. 1803). 

19 2 Story, op. cit. supra note 99, at 399. 

™e y Annals Cong. 434 (1789), quoted in Bridges v. California, 314 U.S. 252, 264 (1941). 

«11 6 Writings of James Madison 386 (Hunt ed. 1906) (italics added). These remarks, paren- 
thetically, occur in the same discussion of free speech from which Mr. Justice Black culled the 
quotation that the “common law cannot be admitted as the universal expositor of American 

” Bridges v. California, 314 U.S. 252, 265 n. 10 (1941); see Near v. Minnesota, 
283 U.S. 697, 714-15 (1931). As Chafee puts it: “A death penalty for writing about socialism 
would be as effective suppression as a censorship.” Chafee, op. cit. supra note 106, at 940. 
112 Chafee, op. cit. supra note 106, at 939, 945. 
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Lord Erskine, in fact, later approved the contempt power over publica- 
tions.“ Chief Justice Hughes summarized the matter in Near v. Minne- 
sola, a decision that went far to extend protection to the press: 


But it is recognized that punishment for the abuse of the liberty accorded to the 
press is essential to the protection of the public, and that the common law rules that 
subject the libeler to responsibility for the public offense, as well as for the private in- 
jury, are not abolished by the protection extended in our constitutions 
of criminal libel rests upon that secure foundation. There is also the conceded authority 
of courts to punish for contempt when publications directly tend to prevent the proper 
discharge of judicial functions. 


The general statements by Madison, cited by the majority, to the ef- 
fect that “the state of the press . . . . under the common law, cannot... . 


3 Burdett v. Abbott, 5 Dow 165, 200, 3 Eng. Rep. R. 1289, 1302 (H.L. 1817). See also his 
statement in the text at note 70 supra. A word against the temptation to equate contemptuous 
publications with seditious libels. According to Stephen, the eighteenth century defined se- 
ditious libel as “written censure upon public men for their conduct as such, or upon the 
laws, or upon the institutions of the country.” 2 Stephen, The History of the Criminal Law 
of England 348 (1883). This language, to be sure, is broad enough to include publications 
which “scandalize” the courts. But Blackstone does not make the identification. Instead, he 
treats them in separate categories, explaining that libels, “especially of a magistrate,” may 
lead to breach of the peace by inciting “to revenge, and perhaps to bloodshed.” 4 Bl. Comm. 
*tso. Punishment for contemptuous publications, on the other hand, proceeds from the need 
for law enforcement, since “laws, without a competent authority to secure their administration 
from disobedience and contempt, would be vain and nugatory.” Ibid., at *282. And summary 
punishment of contemptuous publications has a line of descent quite distinct from that of the 
crime of libel. Page 606 supra. Moreover, despite the frequent trials for seditious libel, the 
leading contempt cases do not cite them as analogies, nor do the leading seditious libel cases 
invoke the contempt cases. 

Indeed, Erskine, who had been preeminent for the defense in the leading seditious libel 
cases, plainly excepted contempts from the broad protection of free press. Thus, in the argu- 
ment on behalf of Thomas Paine, he said that if one “calumniates living magistrates . . . . he 
is then a criminal upon every principle of rational policy, as well as upon the immemorial prece- 
dents of English justice ” Paine’s Case, 22 How. St. Tr. 358, 415 (K.B. 1792); ibid., 
at 424. Again, referring to the need to preserve the ““impartial administration of justice,” 
Erskine said that the “circulation of any paper” that tends to prejudice a “British tribunal” 
is “highly criminal,” a quite inclusive formula guarding “freedom of trial.” Ibid., at 417. 
Finally, emphasis upon incitement to disaffection, to violent alteration of established insti- 
tutions, runs through the libel cases; see Dean of St. Asaph’s Case, 21 How. St. Tr. 847, 898, 
906, rorr (K.B. 1784). It is therefore understandable that, as fear of revolution diminished, 
English prosecutions for seditious libel practically ceased, 2 Stephen, op. cit. supra, at 373, 
whereas English courts continue to punish contemptuous publications because they obstruct 
the administration of justice. See note 92 supra. 


4 Near v. Minnesota, 283 U.S. 697, 715 (1931). Cf. Frohwerk v. United States, 249 U.S. 
204 (1919); Schenck v. United States, 249 U.S. 47 (1919); Gitlow v. New York, 268 U.S. 652 
(1925). Compare the many early constitutional provisions proclaiming the responsibility of 
those who enjoyed a free press for its “abuse.” Cf. the Pennsylvania Constitution of 1790, 2 
Poore, Constitutions and Charters 1554 (2d ed. 1878). 
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be the standard of its freedom in the United States,”"5 do not impair the 
position that the contempt power was untouched by the guarantee of free 
press. As their immediate context shows, these statements were merely 
intended to emphasize, in the course of the controversy that raged about 
the Alien and Sedition Laws, that Americans, in contrast to the English, 
were protected against subsequent punishment under Jaws as well as prior 
executive licensing. Madison’s statement immediately preceding the last 
quotation makes this emphatically clear: “In the United States the great 
and essential rights of the people are secured against legislative as well as 
against executive ambition This security of freedom of the press re- 
quires that it should be exempt not only from previous restraints by the 
Executive, as in Great Britain, but from legislative restraint also; and this 
exemption, to be effectual, must be an exemption not only from the previ- 
ous inspection of licensors, but from the subsequent penalty of laws.’ 

We turn to contemporary constructions that are more directly in point. 
It will be recalled that there was an established summary power over con- 
temptuous publications at the adoption of the Constitution. In 1789 Con- 
gress conferred upon the federal courts the power to punish for con- 
tempts,"’ a grant which the Supreme Court before long held was merely 
declaratory of the inherent judicial power."* Acting under a Constitution 
that set up courts of “law and equity” after the English pattern, and 


prompted by the statutory technical term, contempts, the courts properly 
turned to the common law for light as to the scope of their powers."* That 
the courts would in consequence emerge with summary punishment for 
contemptuous publications could not have been unforeseen by Congress, 
Just one year before the Act of 1789, Respublica v. Oswald*°—a case that 


118 Bridges v. California, 314 U.S. 252, 264 (1941); 6 Madison, op. cit. supra note 111, at 387. 

1166 Madison, op. cit. supra note 111, at 387. Mr. Justice Black quotes Schofield’s state- 
ment that “one of the objects of the Revolution was to get rid of the English common law on 
liberty of speech and of the press.” Freedom of the Press in the United States, 9 Pub. Am, 
Sociol. Soc. 67, 76 (1914); Bridges v. California, 314 U.S. 252, 264 (1941). But Schofield cites 
no authority for the proposition that the contempt power was curbed. 

«17 Judiciary Act of 1789, § 17, 1 Stat. 83 (1789). 


118 United States v. Hudson & Goodwin, 7 Cranch (U.S.) *32, *34 (1812); Anderson v. 
Dunn, 6 Wheat. (U.S.) *204, *227 (1821). 

119 Cf. the statement of Harlan, J., in Savin, Petitioner: “The act of 1789 did not define 
what were contempts Under that statute the question whether particular acts consti- 
tute a contempt . . . . was left to be determined according to such established rules and prin- 
ciples of the common law as were applicable to our situation.” Savin, Petitioner, 131 U.S, 
267, 275-76 (1889). 

12¢y Dall. (Pa.) *319 (1788), discussed in Nelles and King, op. cit. supra note 16, at 410, 
412. Echoes of the case even reached Jefferson in Paris. He then wrote the details of the case 
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excited widespread public interest—was tried in Philadelphia under the 
very nose of Congress. Oswald, arrested for publishing a libel upon one 
Browne, published an article stating that he could not expect a fair trial 
because of the prejudice of the bench, and because Browne was merely a 
tool of Dr. Rush, a brother of a member of the Pennsylvania court. This 
was plainly an attempt to “‘create a public sentiment which would deter a 
jury from a just finding of his guilt in the libel case st and Oswald 
was attached for contempt. The case is especially significant because the 
protection of the state free press clause was expressly invoked™ and un- 
equivocally denied—some three years before the adoption of the federal 
Bill of Rights. Chief Justice McKean of the Supreme Court of Pennsyl- 
vania, a signer of the Declaration of Independence™ and an “ardent ad- 
vocate of the Constitution,’’™* declared: 


What then is the meaning of the bill of rights, and constitution of Pennsylvania, 
when they declare, “That the freedom of the press shall not be restrained,” and “that 
the printing presses shall be free to every person who undertakes to examine the pro- 
ceedings of the legislature, or any part of the government?” . . . . Will it be said, that 
the constitutional right to examine the proceedings of government, extends to warrant 
an anticipation of . . . . the judgments of the court? . . . . The futility of any attempt 
to establish a construction of this sort, must be obvious to every intelligent mind.”s 


to Shippen, saying that it was “likely to make a noise.” 7 Writings of Thomas Jefferson 152 
(mem. ed. 1903). If to this the acceptance of the power by such contemporary writers as 
Blackstone, Hawkins, Comyn, and Viner, note 96 supra, and the contemporaneous use of the 
power by Congress in 1795 and 1800 is added, the fact that the framers could not have heard 
of Rex v. Almon prior to its publication in 1802 becomes irrelevant; cf. Radin, op. cit. supra 
note 5, at 614. A hasty search of colonial materials suggests that the power was not a nine- 
teenth century exotic; it was employed in Massachusetts in 1721, 1 Parrington, Main Currents 
in American Thought 128 (1927), and in Delaware, between 1678 and 1681. Records of the 
Court of Newcastle in Delaware 496-97, 514-18 (1904). The Records report another case 
wherein the sheriff “‘indytes” a man and his wife for slandering the court. Ibid., at 226. Since 
no mention is made of jury trial, a strange omission in the light of the almost invariable empha- 
sis upon jury participation where a jury was employed, ibid., at 307, 358, 410, 436, 443, 458, 
469, the case seems to represent summary procedure. Compare the binding over of one Henry 
Salter to answer for his slander of the court before the Governor of New York. Ibid., at 287. 


"3 Nelles and King, op. cit. supra note 16, at 411. 
™™ Respublica v. Oswald, 1 Dall. (Pa.) *319, *321 (1788). 


3 Nelles and King, op. cit. supra note 16, at 409 n. 45. Lord Mansfield wrote McKean 
that the Pennsylvania reports, sent to him by McKean, “do credit to the court... . they 
show readiness in practice, liberality in principle, strong reason and legal learning.” 1 Dall. 
(Pa.) *viii (1788). 

4 1 Beveridge, Life of John Marshall 332 (1916). 


51 Dall. (Pa.) *319, *325 (1788); see Commonwealth v. Brown (1789), decided by the 
same court. The case is not officially reported but is set out in full in Hamilton, Trial of Justice 
Shippen 365, 425 (1805). . 
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In 1801 the doctrine of the Oswald case received- the approval of the 
Pennsylvania federal circuit court in United States v. Duane, and it was 
reaffirmed by the Pennsylvania Supreme Court in Respublica v. Pass- 
more.’ Shortly thereafter Kent employed the summary power in still 
another publication case, People v. Freer.* State and federal courts have 
ever since uniformly declared that the contempt power falls without the 
ambit of the free speech and press clauses of state constitutions.” 

Congress had in fact set a precedent for the early federal cases. In 1800, 
the Senate, following the English practice earlier noted, attached Duane, 
the same editor that was subsequently the subject of the contempt pro- 
ceeding in United States v. Duane,"° for a libel on the Senate. The free- 
dom of the press was urged,’ but the Senate voted for Duane’s attach- 
ment, following the view of Senator Tracy who declared that the con- 
tempt power of the Senate was no less requisite than freedom of the 
press." Previously the House, in 1795, had attached Randall for con- 
tempt on two charges—bribery of its members, and a slander on the House 
in that Randall had alleged that some thirty or forty members were al- 
ready parties to the bribery scheme."* It is highly significant that Madi- 


126 Fed. Cas. No. 14,997 (C.C. Pa. 1801), at 922. Referring to Oswald’s case, the court said: 
“The present governor of Pennsylvania was then chief justice. He is well versed in the general 
principles of the law as well as the usages and customs of the United States, and cannot be 
supposed to have favored constructions unfriendly to true liberty, or unwarranted by the 
genuine sense of the constitution.” See the elaborate examination of the Oswald case by coun- 
sel in Hollingsworth v. Duane, Fed. Cas. No. 6,616, at 362 (C.C. Pa. 1801); Fry’s Case, cited 
by counsel in the Peck case; Stansbury, Trial of James H. Peck 352 (1833); Nelles and King, 
op. cit. supra note 16, at 428 n. 142, 422 n. 116. 


127 3 Yeates (Pa.) 438, 441, 442 (1802). 


128 y Caines (N.Y.) *518 (1804); cf. Yates v. Lansing, 9 Johns. (N.Y.) 396, 417 (1811): 
“This power extends ....to consequential, indirect and constructive contempts, which 
obstruct the process, degrade the authority, or contaminate the purity of the court.” 


129 State v. Morrill, 16 Ark. 384, 402, 404 (1855); In re Cheeseman, 49 N.J.L. 115, 141, 6 
Atl. 513, 516 (1886); Cooper v. People ex rel. Wyatt, 13 Colo. 373, 376 (1889); State ex rel. 
Haskell v. Faulds, 17 Mont. 140, 145, 42 Pac. 285, 286 (1895); State v. Tugwell & Baker, 19 
Wash. 238, 253, 52 Pac. 1056, 1061 (1898); State v. Shepherd, 177 Mo. 205, 244, 76 S.W. 79 
(1903); Burdett v. Commonwealth, 103 Va. 838, 847, 48 S.E. 878 (1904); McDougall v. Sheri- 
dan, 23 Idaho 191, 193, 218, 128 Pac. 954, 955, 963 (1913); In re Hayes, 72 Fla. 558, 73 So. 362 
(1916); Dale v. State, 198 Ind. 110, 124, 150 N.E. 781, 786 (1926); In re Stolen, 193 Wis. 602, 
216 N.W. 127 (1927); State v. Lovell, 117 Neb. 710, 718, 222 N.W. 625, 628 (1929); In re Shuler, 
210 Cal. 377, 404, 292 Pac. 481, 493 (1930); cf. Tenney’s case, 23 N.H. 162 (1851); see Watson 
v. Williams, 36 Miss. 331 (1858). Contra: Ex parte Hickey, 12 Miss. 751, 782 (1844). 

13° See note 126 supra. 13t 10 Annals Cong. 75, 85 (1800). 

18 Thid., at 87, 111, 113. 

133 5 Annals Cong. 168 (1795). The references to the slander charge are in ibid., at 175, 177, 


214, 215. Counsel for Randall asked: ‘“‘Are the House to Iéck up the mouths of the people?” 
Ibid., at 215. 
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son, the advocate of protection for the press against subsequent punish- 
ment under Jaws, should have participated actively in these proceedings 
without protesting against the exercise by the House of the summary 
power to curb free speech."*4 The vote of 78 to 17 for attachment™s in a 
period of “party dissention and political animosity’ is assuredly the 
most eloquent testimony of contemporaries, many of whom had joined 
in submitting the Bill of Rights, that the guarantees of free press were 
not intended to deprive federal tribunals of the power to repel “disre- 
spect and insult.’*37 

The early cases are dismissed without mention by Mr. Justice Black 
as ‘attempts to expand” the contempt power which “evoked popular re- 
actions that bespeak a feeling of jealous solicitude for freedom of the 
press.’"*3* These reactions were episodes in the turbulent struggle for 
political supremacy between the Federalists and Republicans. Thus Os- 
wald was the editor of a newspaper given to intemperate anti-Federalist 
abuse, and it is possible to regard his attachment for what was a flagrant 
and apparently un-political contempt as a covert Federalist gag."** After 
sentence, Oswald’s cause was adopted by members of the Pennsylvania 
legislature, but a resolution to label the attachment an unconstitutional 
exercise of judicial power was defeated by a considerable majority,™° 
which one agai can attempt to explain in terms of Federalist bias.'* 
What are we to think, however, of the abandonment by Albert Gallatin, 
a leading Republican, of an attempt to modify the contempt power in the 
state constitutional convention of 1790 on the ground that it was “in- 
volved in difficulties” and it was “most prudent to leave the matter where 
it stood?’”** It is the impeachment proceedings against the members of 


"34 At one point Madison expressed himself in “favor of allowing counsel” to defendant. 
Ibid., at 181. At another, he pointed out that the elaborate argument was premature since 
Randall might “save all this trouble” by confessing his guilt. Ibid., at 187. 

135 5 Annals Cong. 220 (1795). 

"3 This point was made in the subsequent attachment proceeding of Anderson. 31 Annals 
Cong. 642 (1818). 

"87 5 Annals Cong. 189, 193 (1795). 

138 Bridges v. California, 314 U.S. 252, 266 (1941). 

+39 Nelles and King, op. cit. supra note 16, at 410. 

"4° Respublica v. Oswald, 1 Dall. (Pa.) *319, *329-20g (1788). 

"4" The adoption of the Constitution during this very period is susceptible of an explanation 
in similar terms. And it is worth noting that Oswald “kept up the bombardment of the Con- 
stitution and its advocates” after ratification took place in Pennsylvania; cf. 1 Beveridge, Life 
of John Marshall 334-38 (1916). Madison commented that the “minority . . . . of Pennsyl- 
vania has been extremely intemperate. 

*# Hamilton recites the conversation of Jared Ingersoll, counsel for the justices, a former 
attorney general of Pennsylvania and a member of the Federal Constitutional Convention, 
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the Pennsylvania Supreme Court in 1805, arising out of the Passmore 
case, and the attempted impeachment of Federal Judge Peck in 1831, that 
are chiefly relied on to demonstrate the early belief that summary pro- 
ceedings were incompatible with the guarantee of free press."** Of these 
in turn. 

Passmore sued Bayard and Petit on a policy of insurance and secured 
a favorable referee’s report. The defendants then filed exceptions, where- 
upon Passmore published a charge that they were “basely” keeping him 
from his money. He was attached by the Supreme Court of Pennsylvania, 
where a hearing on the exceptions was pending, and was held in con- 
tempt.'* By this time, be it recalled, contemptuous publications had been 
punished by the Pennsylvania state and federal courts, and by the Senate 
and House in the Duane and Randall cases. Consequently there were 
American as well as common law precedents. Nevertheless the Passmore 
case was now taken up with a great fanfare in the legislature. Although 
Hugh H. Breckinridge, the sole Republican member of the Pennsylvania 
Supreme Court, had not participated in the Passmore proceedings, he en- 
dorsed the action of his associates and begged to be impeached with - 
them."S The “fustian character of the whole proceeding” receives its due 
from Nelles, an unrelenting critic of the contempt power: 

A majority of the Republican majority, both in Pennsylvania and in Congress, 
were, however, at this period bloodthirsty for Federalist judicial scalps 
1805, when the impeachment of Justice Chase of the Supreme Court failed by two 
votes, Federalist judicial tenure was precarious. It was touch and go whether impeach- 


ment would not become an established procedure for taking the judges of a defeated 
party out of politics.'4 


Touch and go it assuredly was in the Passmore proceedings, for the State 
Senate voted 13 to 11 for impeachment,'*’ failing by just two votes to at- 
tain the majority of two-thirds necessary for impeachment. Even in this 
jaundiced proceeding, the eminent advocate for the legislature, Caesar 


with Peter Duponceau, a noted Pennsylvania lawyer who “never evinced any interest in 
politics,” and a letter from Duponceau to Ingersoll, which sets out the Gallatin incident. Ham- 
ilton, op. cit. supra note 125, at 454, 467. Dictionary Am. Biography (1935). 


143 Nelles and King, op. cit. supra note 16, at 414, 553; Bridges v. California, 314 U.S. 252, 
264-66 (1941). 


+44 Bayard and Petit v. Passmore, 3 Yeates (Pa.) *438 et seq., *442 et seq. (1802); Nelles 
and King, op. cit. supra note 16, at 413. 

148 3 McMaster, History of the People of the United States 159 (1892). 

146 Nelles and King, op. cit. supra note 16, at 414. 

147 Hamilton, op. cit. supra note 125, at 491. 
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Rodney,™* conceded that the guarantee of free press did not limit sum- 
mary punishment of a publication in a pending case,"4? and indeed the 
proceeding turned on the specious argument that the case was no longer 
pending.*** The “maddened Republicans” stormed the polls to secure a 
convention for the purpose of amending the Constitution, but lost."* When 
they came to power some years later, they limited the contempt power by 
statute’? 

We come now to the case most frequently cited for the “abuse” of the 
contempt power, the “flagrant case of Judge Peck.’"** It is one of the 
ironies of history that Judge Peck should be singled out as a horrible ex- 
ample, and that he should have waited one hundred years for vindication 
at the hands of one who strenuously opposed the summary power. The 
vindication of Judge Peck is a monument to the lofty scholarship of the 
late Professor Nelles, who alone summoned the patience to disentangle 
the facts from the morass of Spanish land grant law and Missouri politics 
out of which the case arose."*4 Luke Lawless, a crony of Senator Benton of 
Missouri, and his successor as legal representative of many speculative 
land claimants, lost a case involving one such claim before Judge Peck, and 
thereupon published a criticism, artfully temperate in tone, yet as “unfair 
as can be imagined,’’*’s of Judge Peck’s opinion. The case was on appeal 
at the time of thé publication, and it raised the identical issues of numer- 
ous cases then pending before Judge Peck. To quote Nelles, “it could have 
no end except to subject the court to contumely and promote sympathy 
with the land claimants, making fair juries unobtainable in their cases. 

. .’' This was obstructing the fair course of justice with a vengeance. 
Assuming a recognized contempt power, Judge Peck, “exasperated by 
propaganda in aid of fraud,’’5’ had rich justification for its exercise. The 


«48 Rodney had been one of the Managers for the House of Representatives in the im- 
peachment proceedings of both Federal Judge Pickering and Supreme Court Justice Chase in 
1804, and became Jefferson’s Attorney General in 1807. Dictionary Am. Biography (1934). 

49 Hamilton, op. cit. supra note 125, at 357. 


18° This argument was specious because Passmore’s own former counsel had advised Pass- 
more that the case was pending and had subsequently declined to represent him in the pro- 
ceedings. Ibid., at 146, 150, 152-53; cf. ibid., at 8, 20, 40. 


5 3 McMaster, op. cit. supra note 145, at 160; Nelles and King, op. cit. supra note 16, 
at 414. 


*s? The statute is quoted in Bridges v. California, 314 U.S..252, 266 n. 11 (1941). 


‘83 Tbid., at 287; Thomas, Problems of Contempt of Court 25-27 (1934); Boyd v. Gluck- 
lich, 116 Fed. 129, 136 (C.C.A. 8th 1902). 


154 Nelles and King, op. cit. supra note 16, at 423-30. 
"S$ Tbid., at 428. 186 Thid. +87 Ibid., at 525. 
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Congress to which Lawless turned for aid had not been untouched by the 
“Spanish” land squabbles, and it numbered few more potent statesmen 
than Senator Benton, himself an advocate of the speculative interests." 
Judge Peck narrowly escaped impeachment. We may give thanks that he 
did, for his impeachment would have been a lasting reproach to American 
justice. The precedents, and certainly the dicta,"*® might well have led a 
sound lawyer to believe that the summary power extended to non-pending 
cases. If he erred, to borrow his own words, Peck erred “in company with 
judicial characters with whom any judge might be proud to associate.’ 
This argument was emphasized throughout by his great counsel, William 
Wirt,’* and a study of the proceedings convinces one that it is unanswer- 
able. Men are not put away for what is at worst a mistake of judgment. 

But even the heat of advocacy did not lead the Managers for the House 
into sweeping denial of the existence of summary power over all contempt- 
uous publications. On the contrary, the Managers, with the exception of 
Buchanan, repeatedly recognized the common law power over publica- 
tions in pending cases. Their criticism was reserved for Peck’s use of the 
power in a non-pending case,’ and their generalizations about free press 
are to be viewed in this frame. Nor did these strictures purport to explain 
how the free press guarantee had limited the contempt power. To be sure, 
popular repudiation of the Alien and Sedition Laws was used to point 


188 Thid., at 425, 426, 429. 


89 Rex v. Barber, 1 Stra. 444 (K.B. 1721), and Rex v. Lawley (1731) (unreported), were 
instances of libels on the court in non-pending cases. The dicta of Lord Hardwicke in Roach 
v. Garvan, 2 Atkyns 469 (Ch. 1742), and of Wilmot, J., in Rex v. Almon, Wilm. 243 (K.B- 
1765), page 613 supra, pointed the same way. By this time, it may be added, Rex v. Almon 
had been expressly approved in Rex v. Clement, 4 B. & Ald. 218, 233 (K.B. 1821), and Rex v. 
Davison, 4 B. & Ald. 329, 337 (K.B. 1821). 

16 Stansbury, op. cit. supra note 126, at 45. 

16 Thid., at 486-97. 


*@ Thid., at 88, 298, 299, 312, 314, 315, 372, 376, 380, 381, 382, 395, 400. Early in the argu- 
ment McDuffie tacitly, ibid., at 88, and Spencer, ibid., at 298, and Wickliffe explicitly, ibid., 
at 314, 315, recognized the summary power over publications in pending cases. Meredith, 
opening for Peck, sought to narrow the issue by stating this concession, but Buchanan rejected 
the proposition and insisted that there was no power in pending cases as well. Ibid., at 385. 
Associate counsel, heeding the dictates of courtesy, of course could not flatly repudiate Buchan- 
an. But Storrs, who followed Meredith, stated the issue in terms of a “‘libel on the court, not 
relating to any cause or matter pending ” Tbid., at 372. He repeatedly indicated his 
acceptance of prevailing case law with respect to pending cases, ibid., at 376, 380, 381, 382, 305, 
400, saying for example, ‘“‘We do not deny here that one class of contempt is scandalizing the 
court. But we say that these scandals must relate to matters pending in judicature before 
the judges.” Ibid., at 382. These expressions have been explained away as illustrative of the 
advocates’ skill. Nelles and King, op. cit. supra note 16, at 526. If we are merely dealing with 
an exhibition of advocacy, the proceedings have no place as Iegislative history. 
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the moral—that Judge Peck sought to exercise by implication a power de- 
nied to Congress."** But the First Amendment expressly denies the power 
to Congress, not to the courts. Assuming that the Peck proceedings have a 
wider significance than is here indicated, can an advocate’s interpretation, 
forty years after the adoption of the amendment, be dignified as a con- 
temporary construction? Surely the contemporary judicial and congres- 
sional interpretations of the First Amendment earlier noted more ac- 
curately reflect the intention of the framers than do the views of the zeal- 
ous prosecutors in the Peck case forty years after the event." 

If the summary power was not limited by the First Amendment, it was 
not limited by the Fourteenth. Mr. Justice Black recognizes that the 
Court, under the Fourteenth Amendment, has applied to the states “the 
same standards of freedom of expression as, under the First Amendment, 
are applicable to the federal government.””*s Finally, the issue whether 
the guarantee of free press curtails the summary power was submitted to 
the Supreme Court in Patterson v. Colorado™ and was there decided in the 
negative in an opinion by Mr. Justice Holmes. The statement by Mr. 
Justice Black that the Patterson case “cannot be taken as a decision 
squarely in point’’ relies on Mr. Justice Holmes’ remark that: ‘““We leave 


6 Stansbury, op. citysupra note 126, at go, 447. 


‘4 Apart from the cases, it is significant that the brilliant Edward Livingston, who leveled 
a penetrating attack against the contempt power early in the nineteenth century, a criticism 
that was of great influence, and was in fact argued to the Senate in the Peck case, should have 
completely ignored the free speech clauses in considering the problem. Stansbury, op. cit- 
supra note 126, at 441-44, 474; Nelles and King, op. cit. supra note 16, at 418-21, 527; 1 Liv- 
ingston, Works on Criminal Jurisprudence 258 et seq. (1873). Mr. Justice Curtis, a former 
member of the Supreme Court, after quoting the Act of 1831, note 178 infra, which was enacted 
after the Peck proceedings, stated that “the common-law authority of the courts, as it has been 
exercised in England and in this country, and as it was exercised by Judge Peck... . ex- 
tended much wider than this.” Curtis, Jurisdiction of the United States Courts 181-82 (1880). 


"6s Bridges v. California, 314 U.S. 252, 268 (1941). Compare the statement in Mobile & 
Ohio R. Co. v. Tennessee, 153 U.S. 486, 506 (1894): “{The Fourteenth Amendment] conferred 
no new and additional rights, but only extended the protection of the Federal Constitution 
over rights of life, liberty, and property that previously existed under all state constitutions.” 
Compare the state cases cited in note 129 supra. The expansion of due process to embrace 
freedom of speech and press dates back only to Gitlow v. New York, 268 U.S. 652 (1925). In 
1922 the Court had stated that ‘“‘neither the Fourteenth Amendment nor any other provision 
of the Constitution of the United States imposes upon the States any restrictions about 
‘freedom of speech.’ . . . .” Prudential Ins. Co. v. Cheek, 259 U.S. 530, 543 (1922). Freedom 
of speech was traditionally not comprehended by the term “liberty.” Warren, The New “Lib- 
erty” under the Fourteenth Amendment, 39 Harv. L. Rev. 431 (1926); Shattuck, The True 
Meaning of the Term “Liberty” in those Clauses in the Federal and State Constitutions which 
Protect “Life, Liberty, and Property,” 4 Harv. L. Rev. 365 (1891). 


** 205 U.S. 454 (1907). 
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undecided the question whether there is to be found in the Fourteenth 
Amendment a prohibition similar to that in the First.”"*? But Mr. Justice 
Holmes found it unnecessary to decide that question because, assuming 
that the prohibition was found in the Fourteenth Amendment, he held 
that it did not limit the contempt power. 

The Patterson case grew out of a publication reflecting on the Supreme 
Court of Colorado, for which the publisher was summarily held in con- 
tempt. A motion to quash,.based upon the Fourteenth Amendment, was 
overruled below; Colorado urged in the United States Supreme Court that 
there was no jurisdiction to review, in the absence of a federal question, 
since the guarantee of free press did not extend to a publication that ob- 
structed the administration of justice.“* On the issue thus presented, Mr. 
Justice Holmes declared: 


We leave undecided the question whether there is to be found in the Fourteenth 
Amendment a prohibition similar to that in the First. But even if we were to assume 
that freedom of speech and freedom of the press were protected from abridgment on 
the part not only of the United States but also of the States, still we should be far from 
the conclusion that the plaintiff in error would have us reach. In the first place, the 
main purpose of such constitutional provisions is “to prevent all such previous restraints 
upon publications as had been practiced by other governments,” and they do not pre- 
vent the subsequent punishment of such as may be deemed contrary to the public wel- 
fare .... Respublica v. Oswald In the next place, the rule applied to criminal 
libels applies yet more clearly to contempts. A publication likely to reach the eyes of 
a jury, declaring a witness in a pending cause a perjurer, would be none the less a con- 
tempt that it was true. It would tend to obstruct the administration of justice 
What is true with reference to a jury is true also with reference to a court 
generally, perhaps, are less apprehensive that publications impugning their own rea- 
soning or motives will interfere with their administration of the law. But if a court re- 
gards, as it may, a publication concerning a matter of law pending before it, as tending 
toward such an interference, it may punish it as in the instances put . . . . the propriety 
and necessity of preventing interference with the course of justice by premature state- 
ment, argument or intimidation can hardly be denied We have scrutinized the 
case, but cannot say that it shows an infraction of rights under the Constitution of the 
United States 


Any doubt as to the scope of the decision is removed by the dissent of 
Mr. Justice Harlan, who flatly declared that “the action of the court be- 
low was in violation of the rights of free speech and a free press as guar- 
anteed by the Constitution.’”*”° That the decision denied the existence of 
immunity from summary punishment by virtue of the “free press” guar- 


*67 Bridges v. California, 314 U.S. 252, 267-68 (1941). 
68 Patterson v. Colorado, 205 U.S. 454, 457-58 (1907). 
16 Thid., at 462-63. 17° Thid., at 465. 
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antee has hitherto been unquestioned.*" And, as the foregoing historical 
résumé attempts to demonstrate, the Patterson case more closely approxi- 
mates the late eighteenth century view of the relation between summary 
power and the First Amendment*” than does the present day reading of 
Madison’s generalizations by Mr. Justice Black.*” 

His argument that the First Amendment plainly prohibits religious 
test oaths or restrictions upon assembly—practices then prevalent in 
England—and that the right of free press was consequently similarly en- 
larged beyond the then existing English right,’”* leaves open the scope of 
the enlargement. If Madison’s views faithfully mirror contemporary 
opinion, the right was extended beyond freedom from prior executive re- 
straints to limit subsequent legislative restraints. But it is even plainer 
that contemporary construction rejected the view that the guarantee cur- 
tailed the summary power over contemptuous publications. It may well 
be that there is no logical basis for a differentiation between subsequent 
legislative and judicial restraints. But this is to substitute twentieth cen- 
tury logic for the “environment in which the First Amendment was rati- 
fied,’””*”5 upon which Mr. Justice Black purports to rely. Certainly Madi- 
son, whose equivocal utterances the majority invoke to recreate that en- 
vironment, would have been the first to repudiate the substitution of 
present-day logic for “the sense in which the Constitution was accepted 
and ratified by the Nation.” For, continued Madison, “In that sense alone 
it is the legitimate Constitution. And if that be not the guide in expound- 
ing it, there can be no security for a consistent and stable government, 
more than for a faithful exercise of its powers.’’*”® 


11 This case has been cited by Mr. Justice Holmes in Gitlow v. New York, 268 U.S. 652, 
666 (1925), and by Mr. Chief Justice Hughes in Near v. Minnesota, 283 U.S. 697, 715 (1931). 
Mr. Justice Holmes’ qualification in Schenck v. United States, 249 U.S. 47, 51 (1919), that the 
prohibition of an abridgment of free speech is not confined to previous restraints, indicates 
his attitude towards restraints under repressive laws rather than a departure from his view that 
the Fourteenth Amendment left the summary power untouched. Counsel for Bridges him- 
self has declared in a more dispassionate atmosphere that “Mr. Justice Holmes for the ma- 
jority, in dismissing the writ of error, indicated that in any event the constitutional provision 
did not prevent punishment of publications after they were made.” Fraenkel, One Hundred 
and Fifty Years of the Bill of Rights, 23 Minn. L. Rev. 719, 759 n. 206 (1939). See Vance, op. 
cit. supra note 100, at 253. Contra: Schofield, op. cit. supra note 116, at 107. 

*™ Note Mr. Justice Holmes’ citation of Respublica v. Oswald, 1 Dall. (Pa.) *319 (1788), 
in the Patterson case. 

73 “Tt is the importation of meaning, opinion, and intellectual procedure from the alien 
world of here and now which makes evidence inconclusive, muddles understanding, and shunts 
inquiry to false leads.” Hamilton and Adair, op. cit. supra note 107, at 104. 

+4 Bridges v. California, 314 U.S. 252, 265 (1941). 

8 Tbid., at 264. 116 9 Madison, op. cit. supra note 111, at 191, 372. 
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THE FEDERAL ACT OF 1831 

Twenty-three years ago the city of Toledo was engaged in a controversy 
with the local traction company about a franchise that was shortly to ex- 
pire. The city passed an ordinance establishing a three-cent fare, to take 
effect upon expiration of the franchise. The traction company then sought 
injunctive relief, and the local newspaper, espousing a popular cause, com- 
mented unfavorably upon this turn of affairs, and continued thereafter 
to publish comments and cartoons which were doubtless unflattering to the 
court. The federal district court held the publishers in contempt; this 
judgment was affirmed by the Supreme Court in Toledo Newspaper Co. ». 
United States.” The case hinged on the Act of 1831,'”* which had followed 
on the heels of Judge Peck’s acquittal. Prior to the Toledo case, it had 
long been believed that the act had deprived the inferior courts of sum- 
mary power over contemptuous publications.’’”? When, therefore, Mr. 
Chief Justice White declared in 1918 that the Act of 1831 left the sum- 
mary jurisdiction untouched, the decision appeared to its critics to nullify 
the express will of the American people.**® Unruffled by this criticism, the 
Supreme Court continued in subsequent decisions to adhere to the doc- 
trine of the Toledo case."** The sanction thus given to the example set by 
state courts during the second half of the nineteenth century in rendering 
largely nugatory state statutes patterned after the Act of 1831" gave 
the law a deceptive air of immutability."** The Toledo case was overruled 
at the last term of court in Nye v. United States.**4 

The unsuspecting medium of history was an illiterate old man who had 
brought a wrongful-death action in a federal district court. He had been 
plied with liquor by a relative of the defendant and induced to abandon 
the suit. Thereupon the district court, located about one hundred miles 


171 247 U.S. 402 (1918). 


+78 4 Stat. 487 (1856). The present form of this statute is found in 18 U.S.C.A. § 241 (1927); 
28 U.S.C.A. § 385 (1928). 


179 See notes 209, 220, 221 infra. 


*8 Nelles and King, op. cit. supra note 16, at 533, 541, 543; cf. Frankfurter and Landis, 
op. cit. supra note 5, at 1037, 1058. 


8 Craig v. Hecht, 263 U.S. 255 (1923); Cooke v. United States, 267 U.S. 517 (1925); 
Sinclair v. United States, 279 U.S. 749 (1929). 


*8 Nelles and King, op. cit. supra note 16, at 533, 537, and cases cited therein. 


*83 Thus Nelles and King dolefully remarked that “it might be vain to hope that a long 
stream of adjudication would reverse its course and flow back up-hill on news that its source 
was a poisoned spring.” Nelles and King, op. cit. supra note 16, at 4or. 


84 313 U.S. 33 (10941). 
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from the scene of these events, held the relative in contempt for obstruct- 
ing the administration of justice. The jurisdiction of the district court to 
proceed summarily if the contempt was in fact criminal was not challenged 
by the petitioner in the Supreme Court. But the Government, sensing 
that the specter of contempt by publication lurked behind these drab 
facts, conceded that the summary power had been curtailed by the Act of 
1831, and urged merely that the act was not intended to limit jurisdiction 
over out-of-court contempts which, as in the case of Nye, actually ob- 
structed the administration of justice.“5 The majority of the Court, 
speaking by Mr. Justice Douglas, found the contemnor’s conduct “highly 
reprehensible,”’*** but held that the district court could not proceed sum- 
marily because the summary power, since the Act of 1831, extends to no 
out-of-court contempt which is not “‘so near” the presence of the court 
“as to be disrupting to quiet and order.’’**’ The minority, in an opinion 
by Mr. Justice Stone, concurred in by Mr. Chief Justice Hughes and Mr. 
Justice Roberts, agreed that the Act of 1831 curtailed the contempt pow- 
er,* thus joining in the erasure of Mr. Chief Justice White’s amazing 


s Brief for the United States 36, 39 (No. 558, Oct. 1940). 
Nye v. United States, 313 U.S. 33, 52 (1941). 


7 In dissenting, Mr. Justice Stone stated that the majority opinion “implicitly holds that 
no contempt is summarily punishable unless it is either in the presence of the court or is some 
kind of physical interference with or disturbance of its good order ” Tbid., at 54. This 
seems a fair statement of the majority’s position. 

Among the issues presented was whether a criminal or civil contempt was involved. The 
tule to show cause had issued on the motion of counsel for the plaintiff in a civil suit; the Gov- 
emment was first joined on appeal by the clerk of the circuit court of appeals, and participated 
actively for the first time in the Supreme Court. Applying familiar criteria, the Supreme Court 
decided that the contempt was criminal. Application of such criteria in the lower courts has 
proven most unsatisfactory, and the Circuit Court of Appeals for the Second Circuit finally re- 
volted at scanning records with the “‘object of catching at straws, which lead us first one way 
and then another, and in the end force us to guess about a matter which could so easily be set 
right at the beginning.” In re Guzzardi, 74 F. (2d) 671, 673 (C.C.A. 2d 1935). Where a court 
of such distinction must guess, a respondent may understandably first learn on appeal that he 
was tried below on a criminal charge. 

The potential severity and stigma of a criminal sentence require that a defendant be 
apprised at the outset that he is facing criminal charges. He can then invoke the presumption 
of innocence, require proof beyond a reasonable doubt, refuse to testify without risking un- 
favorable comment, and invoke certain defenses, among them a more favorable statute 
of limitations, and the like. Cf. Civil and Criminal Contempt of Court, 46 Yale L. J. 326 
(1936). Under the rule advanced by Judge Learned Hand in McCann v. New York Stotk 
Exchange, 80 F. (2d) 211 (C.C.A. 2d 1935), a criminal contempt is either prosecuted by the 
district attorney or by another attorney directed by the court to prosecute criminally under a 
written order served on respondent. The fairness of this procedure needs no emphasis. And 
it will be speedily established when a failure to follow it is attended by reversal on appeal. 


‘ Nye v. United States, 313 U.S. 33, 53 (1941). 
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dictum that the act had “imposed no limitations not already existing,’ 
but denied that the limitation extended to such out-of-court behavior as 
was present in the Wye case. 

The Nye decision was rested almost exclusively on the history of the 
Peck case and the structure of the statute. The Peck case, however, turned 
on considerations of free speech not present in the Nye case; it is therefore 
proposed to ascertain the bearing of the Peck proceedings on both publica- 
tion and non-publication cases, to discuss contemporaneous construction 
of the Act of 1831, and to consider factors of policy that may influence 
decision. 

Although the general references to free press by the Peck prosecutors 
shed little light on the intention of the framers of the First Amendment 
forty years earlier, they are obviously relevant to the statute enacted im- 
mediately upon Peck’s acquittal. Throughout the hearings the Managers 
hammered home the need for enforcing judicial responsibility by means of 
unfettered criticism.’° As Wickliffe, one of the Managers for the House, 
put it: 

We have been laboring under a most fatal delusion upon the subject of our constitu- 
tional rights and guarantees, if we are to be told by this high tribunal, that there is one 
department of our Government, the Judiciary, exempt from free, open and public in- 
vestigation; one department which can shield itself from responsibility to public opin- 
ion by this impenetrable armor, the power to punish for contempts.'* 

To countenance such judicial insulation would, in the words of Buchan- 
an, result in the erection of “‘one of the most formidable engines of op- 
pression that was ever set up in a free state.’ And as if to give effect to 
these sentiments forthwith, Congress immediately after the acquittal de- 
clared in the Act of 1831 that the contempt power: 

Shall not be construed to extend to any cases except the misbehavior of any person 
or persons in the presence of said courts, or so near thereto as to obstruct the adminis- 
tration of justice, the misbehavior of any of the officers of the said courts in their official 
transactions, and the disobedience or resistance by any officer of the said courts, party, 
juror, witness, or any person or persons, to any lawful writ, process, order, rule, de 
cree, or command of the said courts.'9 

Were the remarks about free speech the sole background of the act, it 
should properly be construed to deprive the lower federal courts of sum- 
mary power over all out-of-court criticism of the judiciary. But the 

"#9 Frankfurter and Landis, op. cit. supra note 5, at 1029-30; cf. Ex parte Wall, 107 US 
265, .302 (1882). 

19° Stansbury, op. cit. supra note 126, at 92, 297, 426. 

1% Thid., at 314. 192 Tbid., at 437. 

193 4 Stat. 487 (1856), 28 U.S.C.A. § 385 (1928) (italies added). 
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Managers time and again conceded the existence of the power over con- 
temptuous publications in pending cases.*** It is equally plain that the 
Managers had no thought of striking down summary control over other 
out-of-court contempts. True, Spencer, Buchanan and Storrs referred dur- 
ing the proceedings to contempts committed in the face of the court or its 
immediate precincts by tumultuous conduct and the like." But these 
references were illustrative rather than restrictive. In closing the case 
Buchanan had posed the issue in terms of an absence of power “to punish 
in a summary manner, as contempts, publications reflecting on the court. 

. 96 And though Storrs put the example of the assault upon a judge 
who was entering the courthouse, he went on to say: “It was as much a 
contempt and a direct obstruction to the administration of justice as to 
have kept a juror or witness away by force 97 Storrs had earlier 
stated in discussing a paragraph of Blackstone that: 

In a note to this very paragraph Chitty has put the case, by way of illustration, of 
attempting to influence a jury So, said Mr. Storrs, he might add... . offering 
to bribe a judge; writing him a threatening letter relating to a cause; assaulting a judge 
on his way to the courthouse . . . . libelling the parties in the cause in reference to the 

All these contempts show that gross want of respect to courts of justice 


and their proceedings, without which their legal authority and moral weight would 
both be lost and the courts of justice made a mere mockery." 


In a similar vein, Wickliffe enumerated, among other contempts, “‘at- 
tempts to bribe the witnesses or jurors in a cause, all attempts to prevent 
an attorney or officer of the court from the discharge of his duty as such. 


1199 


These statements, conjoined with the concessions as to publications in 
pending cases, make indisputable an intention to conserve the familiar 
summary jurisdiction except for publications in non-pending cases. All 
this may of course be dismissed as the prosecutors’ astute attempt so to 
narrow the issue as to avoid making the impeachment turn on the need 
for a radical overhauling of the entire contempt power. It is precisely this 
possibility—that we are confronted with advocacy, with the heated par- 
tisanship revealed by resort to impeachment for what was at worst an 
error of judgment—that suggests it is a mistake to regard the proceedings 

*4 See note 162 supra; cf. Bridges v. California, 314 U.S. 252, 287 n. 3 (1941). 

‘8 Stansbury, op. cit. supra note 126, at 291, 399, 439; cf. Nelles and King, op. cit. supra 
Rote 16, at 530. 

*# Stansbury, op. cit. supra note 126, at 434 (italics added). 197 Thid., at 399. 


* Tbid., at 397. Compare Storrs’s reaffirmation of his early position that out-of-court 
bribery was a contempt. Ibid., at 403. 


'” Ibid., at 313. 
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as evidence of legislative deliberations, i.e., legislative history. But if the 
proceedings are invoked as legislative history, those portions which are 
presently unpalatable cannot be dismissed as mere evidence of forensic 
skill. So much for the gleanings of legislative intention from the impeach- 
ment proceedings. 

The actual legislative proceedings contribute only one important fact. 
In its original form as introduced by Buchanan, the Act of 1831 contained 
but one section,?°° the section heretofore considered, limiting the contempt 
power. Though the bill was enacted in the rush at the end of the session,” 
the Senate yet found time to add a second section punishing by fine and 
imprisonment after conviction attempts “corruptly, or by threats or 
force” to influence jurors, witnesses, and officers of the court, or to ob- 
struct the administration of justice. The Senate, Nelles argues, would 
scarcely have stopped in the rush of a closing session to add a merely 
cumulative remedy; the more reasonable purpose was to cover matters 
not covered by Section 1, such as corrupt, out-of-court overtures to jurors 
and the like.” This was the construction adopted by Justice Baldwin 
on circuit shortly after passage of the Act of 1831, and on this construc- 
tion the Nye case to some extent rests.?°4 

But the face of Section 2 raises a doubt whether it covers the out-of- 


20° Nelles and King, op. cit. supra note 16, at 531 n. 27. 201 Thid., at 528. 

22 Thid., at 531 n. 24. Section 2 provides: ‘That if any person or persons shall, corruptly, 
or by threats or force, endeavour to influence, intimidate, or impede any juror, witness, or 
officer, in any court of the United States, in the discharge of his duty, or shall, corruptly, or 
by threats or force, obstruct, or impede, or endeavour to obstruct or impede, the due adminis- 
tration of justice therein, every person or persons, so offending, shall be liable to prosecution 
therefor, by indictment ” 4 Stat. 488 (1856). An amended version of this statute is still 
in effect. 18 U.S.C.A. § 241 (1927). 


2°3 Nelles and King, op. cit. supra note 16, at 531. Some confirmation for the position that 
the two sections are mutually exclusive is perhaps to be found in the commentary of the New 
York revisers on the scope of the parallel indictment section in the structurally similar New 
York Act of 1829 which was possibly called to the attention of Congress. Judge Spencer, a 
manager in the impeachment proceeding, was the father of one of the revisers. Ibid., at 416, 
421 N. 110, 527. In discussing that portion of the New York act, the revisers said: “In the 
fourth part, many of the offenses which are now punished as contempts, and which are omitted 
in the preceding section, will be included among misdemeanors. It cannot be necessary at this 
day, to urge any reason for substituting the trial by jury in all possible cases, instead of 8 
trial by an offended tribunal.”” Nelles and King, op. cit. supra note 16, at 421~22 n. 112. The 
federal, New York and Pennsylvania acts are set out in parallel columns, ibid., at 528-29. 
It is curious that Congress employed the ambiguous phrase “misbehaviour . . . . so near [the 
presence of the courts] . . . . as to obstruct the administration of justice,” if the unequivocal 
New York phrase “any breach of the peace, noise or other disturbance, directly tending to 
interrupt its proceedings,” was before it. 

2e4 Ex parte Poulson, Fed. Cas. No. 11,350 (C.C. Pa. 1835); see Nye v. United States 313 
U.S. 33, at 49-50 (1941); Coll v. United States, 8 F. (ad) 20, 22 (C.C.A. 1st 1925). 
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court contempts allegedly not embraced by Section 1. For example, un- 
less contemptuous publications, assuming them to be withdrawn from 
Section 1, constitute an attempt to obstruct justice by “threats,” they 
must be “corrupt’’ attempts to be comprehended in Section 2. The term 
“corrupt,” however, ordinarily connotes “bribery,’”*°> a connotation also 
suggested by its use in connection with jury-tampering and the like in the 
first clause of Section 2. A contemptuous publication will not normally be 
corrupt in this sense, nor, to take a broader definition, will it be ‘“depraved 
or debased”’ if it merely expresses honest indignation, although such criti- 
cism might be a common law contempt. To this extent, therefore, Section 
2 would not cover matters withdrawn from Section 1. Then too, Section 1, 
responding to the desire of the Managers to curb summary control of 
criticism while preserving some of the common law contempt power over 
court officers,” patently extends to all out-of-court misconduct by such 
officers since it penalizes their misbehavior “‘in their official transac- 
tions.’’°? An exclusory construction of Section 2 with reference to this 
clause of Section 1 would appear strained. This branch of the argument 
based on the structure of the statute does not therefore appreciably ad- 
vance the case for limitation of all out-of-court contempts. There remains 
the argument that “‘so near thereto,” read in juxtaposition to “‘presence,”’ 

°5 See Black, Law Dictionary (1933); Murray, New English Dictionary (1928). For cita- 
tations to cases, see 20 C.J.S. 239; Words and Phrases (perm. ed.). If the word “corruptly”’ is 
not given some such connotation, any attempt to “influence” a juror or “impede” the ad- 
ministration of justice will be penalized; and it follows that the entire adverbial phrase “‘cor- 
tuptly, or by threats or force” will be reduced to surplusage, the very result rejected under § 1 


in the Nye case with respect to the phrase “‘so near thereto.” Page ooo infra. But see Bossel- 
man v. United States, 239 Fed. 82 (C.C.A. ad 1917). 


2°6 In his memorial to the House, Judge Peck had called attention to the broad power of a 
court over its officers. Stansbury, op. cit. supra note 126, at 42. This power rests on almost 
immemorial usage. See Fox, op. cit. supra note 32, at 249 “officer.” One of the earliest cases, 
that of John de Northampton (1344) involved the summary punishment of an attorney who 
had written a letter reflecting on the court. 3 Select Cases in the King’s Bench (Edw. I), 58 
Seld. Soc. lxxxiii, cxxxiii-iv (1939), quoted also in Reports of the Select Committee of the 
House of Commons appointed to consider Sir Francis Burdett’s Case, 8 How. St. Tr. 14, 41 
(1810). Coke cites the case as a contempt, Co. Third Inst. *174, as does Holdsworth, 3 Holds- 
worth, op. cit. supra note 35, at 390. But see Fox, op. cit. supra note 32, at 24; Fox, op. cit. 
supra note 41, at 269. In 1588 Chancery ordered that an attorney be committed for contemp- 
tuous speeches against the Lord Chancellor. Brokas v. Savage, reported in Monro, Acta Can- 
cellariae (1847). See also Ex parte Ingles (1740), Sanders, Chan. Ord. 552 (1845) (solicitor com- 
mitted for libel); Fox, op. cit. supra note 32, at 102. The Managers in the Peck impeachment 
tejected a curb on an attorney’s right to criticize the court, but they explicitly recognized the 
summary jurisdiction over attorneys acting “in the execution of their offices.” Stansbury, op. 
cit. supra note 126, at 91, 376, 406. The act of 1831 was practically framed in those terms; see 
Ex parte Wall, 107 U.S. 265, 273 (1882). 


2°? (Italics added.) Cf. Ex parte Bradley, 7 Wall. 364, 374 (1868). 
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suggests physical proximity rather than causal relation.” It does seem 
that the phrase should be read in this sense; otherwise it is practically re- 
duced to surplusage, since any obstruction however remote becomes an 
“obstruction to the administration of justice.” 

Contemporaneous construction, except for expressions that the sum- 
mary power over contemptuous publications was curtailed, ends with the 
above-mentioned decision of Mr. Justice Baldwin.””? There is little in 
Ex parte Robinson,”° decided in 1873, to support the assertion that the 
“Supreme Court unequivocally confirmed” Mr. Justice Baldwin’s con- 
struction.** In the Robinson case the district court disbarred an attorney 
for a disrespectful refusal to answer in open court, and the Supreme Court 
held the disbarment improper. In passing, the Court, describing the Act 
of 1831 in hasty shorthand, said: 

The power of these courts in the punishments of contempts can only be exercised 
to insure order and decorum in their presence, to secure faithfulness on the part of 
their officers in their official transactions, and to enforce obedience to their lawful 
orders, judgments, and processes.” 

This obviously incomplete description which makes no mention of con- 
tempts “‘so near’’ the presence of the court sheds uncertain light on the 
scope of that phrase. 

The question whether the Act of 1831 limited the summary power to 
tumultuous disturbances and the like was first presented to the Supreme 
Court in Savin, Petitioner.*} The Savin case is cited by both the majority 
and the minority of the Supreme Court in the Nye case for confirmation of 
opposing positions,”* which suggests that it is not an unequivocal author- 
ity for either. Savin had attempted to bribe a witness in a pending case, 

208 Nye v. United States, 313 U.S. 33, 49 (1941); Nelles and King, op. cit. supra note 16, 
at 530. 


209 Ex parte Poulson, Fed. Cas. No. 11,350, at 1208 (C.C. Pa. 1835); see the remarks of 
Justice Baldwin in United States v. Holmes, Fed. Cas. No. 15,383, at 363 (C.C. Pa. 1842). 
But Justice Baldwin’s contemporaries appear to regard the Act of 1831 as a limitation upon 
libels alone. Thus Buchanan said on the floor of Congress on March 2, 1836: “A few days 
after the acquittal of this Judge [Peck], the Senate . . . . passed a bill . . . . under which no 
Federal Judge will ever again dare to punish a libel as a contempt.” 3 Moore, Works of James 
Buchanan 13 (1908). Chancellor Kent declared that “The act of Congress . . . . prohibits all 
interference by attachment and summary punishment for contempts committed out of the 
presence of the court, by libels upon the court and the parties ” 1 Kent, Commentaries 
300 n. d (3d ed. 1836). 

1° r9 Wall. (U.S.) 505 (1873). 

2*t Nelles and King, op. cit. supra note 16, at 532 n. 28. 

#12 Ex parte Robinson, 19 Wall. (U.S.) 505, 510-11 (1873); see the dissent of Mr. Justice 
Field in Ex parte Wall, 107 U.S. 265, 302-3 (1882). 


213 131 U.S. 267 (1889). 214 Nye v. United States, 313 U.S. 13, 52, 55 (1941). 
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the acts occurring in a witness room not seven feet from, and in the hall- 
way immediately adjoining, the courtroom. The Court recognized that 
there may be misbehavior “in the vicinity of the building in which the 
court is held, which, on account of its disorderly character, would actually 
interrupt the court, being in session, in the conduct of its business, and 
consequently obstruct the administration of justice.”"5 But the Court 
found it unnecessary to decide whether the phrase “so near thereto” was 
limited to such cases,”* basing its decision on an expanded concept of the 
presence of the court: ‘‘the court, at least when in session, is present in 
every part of the place set apart for its own use, and for the use of its 
officers, jurors and witnesses; and misbehavior anywhere in such place is 
misbehavior in the presence of the court.”"7 Whereupon some of the 
lower federal courts, apparently unaware that this interpretation of “‘pres- 
ence” had been rested on the time-worn notion that judicial precincts 
were hallowed,”* reasoned that if quiet bribery on the threshold of the 
courthouse, i.e., “in the presence” of the court, were a contempt, then it 
would be equally contemptuous to do the same thing “‘so near thereto,” 
e.g., “on the street opposite the court building, or four blocks away.’”’"® 
Thus resulted the expansion of the phrase “so near thereto,”’° though 


5 Savin, Petitioner, 131 U.S. 247, 276 (1889). 
6 Tbid., at 278. 217 Tbid., at 277. 


«8 There was early common law authority for a construction of “in the presence” extending 
to the precincts of the court. See Fox, op. cit. supra note 72, at 244. But the Court relied 
instead on Bacon’s statement that ‘The place of justice is an hallowed place; and therefore 
not only the bench but the footpace and precincts and purprise thereof ought to be preserved 
against scandal and corruption.” Savin, Petitioner, 131 U.S. 267, 277 (1889). 


*9 In re Brule, 71 Fed. 943, 948 (D.C. Nev. 1895); United States v. Huff, 206 Fed. 700, 705 
(D.C. Ga. 1913) (letter delivered to judge at home). Compare Mr. Justice Stone’s dissent in 
Nye v. United States, 313 U.S. 33, 56 (1941). 

*2¢ One court actually expanded the “presence of the court” to include a juror’s place of busi- 
ness half a mile away from the court. McCaully v. United States, 25 App. D.C. 404, 413 (1905). 
In addition to the McCaully case, and the Brule and Huff cases cited in note 219 supra, 
see In re May, 1 Fed. 737, 742 (D.C. Mich. 1880) (summary punishment of juror); United 
States v. Anonymous, 21 Fed. 761, 771 (C.C. Tenn. 1884) (threatening equity examiner on 
street); Sharon v. Hill, 24 Fed. 726, 732-33 (C.C. Cal. 1885) (misconduct before equity ex- 
aminer a contempt, but proceeding by indictment instead); Ex parte McLeod, 120 Fed. 130 
(D.C. Ala. 1903) (assault upon federal commissioner on the highway); United States v. Zavelo, 
177 Fed. 536 (C.C. Ala. 1910) (service on out-of-state witness); Kirk v. United States, 192 
Fed. 273 (C.C.A. oth 1911) (attempt to corrupt juror). It is to be emphasized that the May, 
Anonymous, and Kirk cases recognized the delimitation effected by the Act of 1831 with re- 
spect to contempt by publication. In re May, 1 Fed. 737, 743 (D.C. Mich. 1880); United 
States v. Anonymous, 21 Fed. 761, 768 (C.C. Tenn. 1884); Kirk v. United States, 192 Fed. 
273, 277 (C.C.A. oth 1911). Ex parte McLeod lends lip service to this interpretation but finds 
& specious distinction with respect to publications designed to influence the court in a pending 
cause. Ex parte McLeod, 120 Fed. 130 137, (D.C. Ala. 1903). 
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there remained courts which took a narrower view.** But the remarkable 
opinion of Mr. Justice Holmes in Paterson v. Colorado furnished scant 
comfort to proponents of the latter view.” 

Summarizing the foregoing, the Peck proceedings merely disclose a de- 
sire to strike down the summary power over contemptuous publications 
in non-pending cases, and they seem to indicate an intention to conserve 
the balance of the common law jurisdiction. The proceedings are of dubi- 
ous weight as legislative history because highly colored by advocacy. The 
structure of the statute is inconclusive so far as concerns the inference to 
be drawn from the separate provisions of Sections 1 and 2, but the need 
for giving meaning to the phrase “‘so near thereto” suggests a construction 
limiting all out-of-court contempts. Such a limitation was adopted in the 
contemporary construction of Mr. Justice Baldwin.** As to the other 
cases, prior to the Toledo case the Supreme Court had recognized that the 
Act of 1831 effected a curtailment of the contempt power, but it may be 
fairly stated that the utterances of the Court as to the scope of the cur- 
tailment were equivocal. The lower courts, on the other hand, almost 
unanimously regarded the Act of 1831 as a restriction on the summary 
power in publication cases, and were about evenly divided as to whether 
the “‘so near” phrase was limited to noisy disturbance of orderly proceed- 
ings. 


It is not a little remarkable that the opinion of Mr. Justice Douglas in 
the Nye case should earn praise as an example of ‘consummate technique 
in concealing policies beneath artful rhetoric.’’*5 The considerations that 
prompted him to eschew a discussion of policy in the face of an equivocal 


23t Cuyler v. Atlantic & North Carolina R. Co., 131 Fed. 95 (C.C. N.C. 1904), squarely held 
that the Act of 1831 curtailed the summary power in publication cases; see Morse v. Montana 
Ore-Purchasing Co., 105 Fed. 337, 347 (C.C. Mont. 1900). The Cuyler case, like Ex parte 
Schulenburg, 25 Fed. 211, 218 (C.C. Mich. 1885), declared that the power extended only to 
loud noises or disturbances so near as to interrupt orderly proceedings. Cuyler v. Atlantic & 
North Carolina R. Co., 131 Fed. 95, 98 (C.C. N.C. 1904). For similar constructions see Hill- 
mon v. Mutual Life Ins. Co., 79 Fed. 749 (C.C. Kan. 1897) (intimidation of litigant); Atwell v. 
United States, 162 Fed. 97 (C.C.A. 4th 1908) (disclosure by juror of grand jury proceedings); 
Asbestos Shingle, Slate & Sheathing Co. v. Johns-Manville Co., 189 Fed. 611 (C.C. N.Y. 
1911) (misstatement in advertisement of effect of decision). For a similar result under a “so 
near” phrase in state statutes, see Commonwealth v. Deskins, 4 Leigh. (Va.) 685 (1834) (con- 
cealment to avoid service), Va. Rev. Code (Supp. 1833) c. 109, § 25; Baldwin v. State, 11 


Ohio St. 681 (1860) (substituting false return in court files), 1 Ohio Rev. Stat. (Curwen, 1853) 
122. 


2 Patterson v. Colorado, 205 U.S. 454 (1907); pages 625-26 supra; Nelles and King, 
op. cit. supra note 16, at 539-40. 


723 But see note 209 supra. 224 See notes 219 and 220 supra. 
2s Hamilton and Braden, op. cit. supra note 22, at 1310, 1363 n. 194. 
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statute are obscure. Surely policy is entitled to greatest weight when in- 
terstitial legislation is unavoidable. And it is a tenet of the Realist school, 
to which Mr. Justice Douglas has made distinguished contributions, that 
legal problems should be articulated in the social terms they really in- 
volve, the better to grapple with them.” It is scarcely necessary to re- 
mark that no contradiction is involved in accepting the policy factors be- 
hind the Bridges decision in a statutory context while rejecting them in 
the constitutional frame. Policy is an almost inescapable guide to the in- 
terpretation of an equivocal statute. It is, however, something else to de- 
part from the historic content of constitutional language in order to give 
efiect to personal prejudices, e.g., to employ the historically procedural 
due process in order to outlaw minimum wage legislation. We turn now 
to policy considerations. 

Blackstone, though taking a broad view of the contempt jurisdiction, 
uneasily notes that this method of making the defendant answer upon 
oath to a criminal charge is not agreeable to the genius of the common 
law.”7 Not alone is it disquieting that a man is by his own admission 
compelled to convict himself,?* and that he is tried for a criminal charge 
without benefit of jury, but also that his prosecutor is at the same time 
judge and jury in a situation which is frequently charged with personal 
feeling.*° And in the publitation cases there is the more potent objection 

226 This was emphasized by Mr. Justice Holmes, copiously quoted in Frank, Law and the 
Modern Mind 253, 258 (1930); cf. ibid., at 230; see also Holmes, Collected Legal Papers 126, 
167 (1920); Nelles, Towards Legal Understanding, 34 Col. L. Rev. 1041, 1073 (1934). Com- 


pare Mr. Justice Douglas’ opinion in Textile Mills Securities Corp. v. Com’r, 314 U.S. 326 
(1941). 

227 4 Bl. Comm. *287-88; see the remarks of Lord Fitzgerald, concurred in by Lord Bram- 
well, quoted in Fox, op. cit. supra note 32, at 42. 

228 Fox, op. cit. supra note 32, at 70. 


9 Mr. Justice Holmes, dissenting in the Toledo case, said: ‘“‘when it is considered how 
contrary it is to our practice and ways of thinking for the same person to be accuser and sole 
judge in a matter which, if he be sensitive, may involve strong personal feeling, I should expect 
the power to be limited by the necessities of the case to insure order and decorum in their pres- 
ence.” Toledo Newspaper Co. v. United States, 247 U.S. 402, 423 (1918). Mr. Chief Justice 
Taft later remarked: ‘The delicacy there is in the judge’s deciding whether an attack upon his 
own judicial action is mere criticism or real obstruction, and the possibility that impulse may 
incline his view to personal vindication are manifest.”” Craig v. Hecht, 263 U.S. 255, 279 (1923). 
See note 17 supra. A significant recognition of the importance of these factors is found in Cooke 
v. United States, 267 U.S. 517, 539 (1925). The Supreme Court suggested that if a judge should 
be personally attacked he might properly call a fellow judge to act for him; see Cornish v. 
United States, 299 Fed. 283, 285 (C.C.A. 6th 1924); Frankfurter and Landis, op. cit. supra 
note 5, at 1056; Frankfurter and Greene, The Labor Injunction 190 (1930) (quoting Senator 
Bacon). It is uncertain whether this is an adequate safeguard, in view of what Nelles and 
King describe as the tendency of judges to maintain the prestige of their class. Nelles and King, 
op. cit. supra note 16, at 547. 
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that a judiciary placed beyond the realm of criticism may become a 
“formidable engine of oppression.’ Apart from the check furnished by 
public opinion, the judiciary is practically free from all restraints. An 
awakened public opinion not only restricts the growth of arbitrary power, 
but also exerts a salutary influence on the judicial lag,’* as is illustrated 
by the minimum wage cases.” Or it ultimately produces legislation that 
overleaps judicial reluctance to adapt the law to a changing economic en- 
vironment—witness the relation of Workmen’s Compensation Acts to in- 
tolerable “master and servant” cases.*3* But free criticism cannot flour- 
ish in the im terrorem atmosphere of a pervasive contempt power. Men 
will not freely speak their minds at the risk of offending a judge who may 
read criticism as an obstruction of justice.?*4 

Against such considerations, it was urged in the Peck proceedings that 
a judge could not in pursuit of vindication forsake his duties to dance at- 
tendance upon grand and petit juries.*** Chancellor Kent could not be- 
lieve that a judge would get a fair hearing from a jury;?** Goodhart more 
recently shrank from the spectacle of a judge undergoing cross-examina- 
tion.?87 Others say that ordinary criminal process is too slow to cure the 
mischief occasioned by published contempts, or that lacking summary 
punishment an offender may persevere in his misconduct.*** Such argu- 


23° Stansbury, op. cit. supra note 126, at 437; Nelles and King, op. cit. supra note 16, at 403. 

23" Cf. Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, 12 (1937). 

232 Compare Morehead v. New York ex rel. Tipaldo, 298 U.S. 587 (1936), with West Coast 
Hotel Co., v. Parrish, 300 U.S. 379 (1937). 

233 Laski, Procedure for Constructive Contempt in England, 41 Harv. L. Rev. 1031, 1032 
(1928). 

234 Tbid., at 1033. It is worth noting that Kent and Buchanan appeared, shortly after the 
passage of the Act of 1831, to regard it as applicable to all libels on the court. Note 209 supra. 

235 Stansbury, op. cit. supra note 126, at 355, 506. 


236 “Tf a judge was called a blockhead or a fool, one half of the rude and vulgar jurors of the 
country might think it a very smart and, possibly, a very true saying I never would 
accept judicial office . . . . if I was to be left so naked and defenseless. ” Nelles and King, 
op. cit. supra note 16, at 420 n. 107, quoting Kent’s letter. 

To this the complete answer is found in Stuart v. People, 3 Scam. (IIl.) *395, *4o5 (1842): 
“An honest, independent and intelligent court will win its way to public confidence, in spite of 
newspaper paragraphs, however pointed may be their wit or satire, and its dignity will suffer 
less by passing them by unnoticed, than by arraigning the perpetrators, trying them in a sum- 
mary way, and punishing them by the judgment of the offended party.” See Laski, op. cit. 
supra note 233, at 1040. 

237 Goodhart, op. cit. supra note 14, at 903. 


238 Skipworth’s and Castro’s Case, 9 Q.B. 230, 233 (1873); Respublica v. Oswald, 1 Dall. 
(Pa.) *319, *326-27 (1788). Can it be seriously doubted that the lodging of an information 
against an offender will cause him to desist, or if he persist, that arrest and bond will act asa 
deterrent pending trial? 
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ments cannot tip the scales against the potentiality of arbitrary power ;?*° 
and arbitrary power is today not a rhetorical flourish but a matter of life 
or death. There remains the claim that without summary power against 
contemptuous publications “no court could possibly exist.’’*° This so- 
called “law of necessity,” remarks Judge Thomas, is no law at all, for, if 
it were, “‘no court could exist without it.’ No tribunal has been more 
frequently and harshly criticized than the Supreme Court, yet it has never 
attempted to stifle criticism by summary punishment.*” Respect will 
not be coerced; it must be won. The true measure of necessity is to be 
found in the power required to insure orderly procedure, to compel attend- 
ance and testimony, and to repel clamorous invasion.**? Even this power, 
as Edward Livingston acutely remarked, need only go so far as to repel, 
and not to punish. Temporary confinement would sufficiently control 
contumacious persons, and punishment could be reserved to an imperson- 
al tribunal.*#4 Livingston was a member of the Senate**S to which Buchan- 
an presented the argument in his very words; it was there rejected. 
But its logic reinforces the social considerations that dictate curtailment 
of summary power over all contemptuous publications. 

In the non-publication cases, the convenience of summary punishment 
is not opposed by such social pressures as are generated when criticism is 
inhibited by summary power. And in this field, Livingston’s proposal, 

239 Nelles and King enumerate other social interests ‘‘paramount to the insulation of the 
administration of justice’: 1) judges deal with problems of statesmanship which involve off- 
the-record factors and which merit thorough discussion; 2) consistent and logical suppression 
of discussion likely to affect pending cases would mean that some continuing grievances 
would never be discovered at all; for example, a judicial “dry” bias would escape comment so 
long as a prohibition law bred new cases; 3) newspaper comment is merely one of myriad out- 


side influences that are always at work, and it may serve as a corrective to less desirable in- 
fluences. Nelles and King, op. cit. supra note 16, at 550-52. 


24° Respublica v. Oswald, 1 Dall. (Pa.) *319, *326-27 (1788); see Nelles and King, op. cit. 
supra note 16, at 537. 

24 Thomas, The Law of Constructive Contempt 69 (1904); People ex rel. Att’y Gen’l v. 
News-Times Pub. Co., 35 Colo. 253, 430, 84 Pac. 912, 968 (1906). 

242 Thomas, op. cit. supra note 241, at 67-69. 

43 Stansbury, op. cit. supra note 126, at 441; Frankfurter and Landis, op. cit. supra note s, 
at 1022; Nelles and King, op. cit. supra note 16, at 418-19. 

4441 Livingston, Complete Works 264 et seq. (1873), quoted in Nelles and King, op. cit. 
supra note 16, at 419; Stansbury, op. cit. supra note 126, at 441 et seq.; 3 Wharton, Criminal 
Procedure §§ 1905, 1906 (1846). Judge Spencer for the Managers, and Meredith in behalf of 
Judge Peck, emphasized that the summary power arises out of the right of self-defense. Stans- 
bury, op. cit. supra note 126, at 296-329. 

#48 Stansbury, op. cit. supra note 126, at 474. 


246 Tbid., at 441-44; Nelles and King, op. cit. supra note 16, at 527. 
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though logical, would practically confer immunity on petty offenders.*4’ 
But in such non-publication cases as may engender judicial resentment, 
Livingston’s analysis buttresses the considerations which suggest that 
jury trial is to be preferred to summary procedure. Even within the sum- 
mary jurisdiction outlined in the Nye and Savin cases it may on occasion 
be judicious to exercise the power of judicial self-limitation.*** For this we 
have the example of English courts which have frequently resorted to*” 
and possibly prefer jury trial,?5° be the cases as provoking as that in which 
a brickbat was thrown at the judge and “narrowly mist.”** Immediate 
and severe punishment might in such cases seem called for and yet be 
suspect as the retaliatory reflex of an offended judge. Our deep-rooted in- 
stinct for impersonal trial demands that not even the shadow of personal 
pique should cloud the face of justice.’ This ideal must, however, yield 
when outrageous misconduct that falls within the statutory jurisdiction 
would otherwise go unpunished.*** With the exception, therefore, of cases 
in which summary procedure is expedient because petty offenses will other- 
wise go unpunished to the detriment of orderly proceedings, the ripe wis- 
dom of Jessel, Master of the Rolls, furnishes a complete guide: 

I have myself had on many occasions to consider this jurisdiction, and I have always 
thought that necessary though it be, it is necessary only in the sense in which extreme 
measures are sometimes necessary to preserve men’s rights, that is, if no other perti- 


nent remedy can be found. Probably that will be discovered after consideration to be 
the true measure of the exercise of the jurisdiction.*s 


247 “‘An efficient in terrorem power to maintain order and decorum must have teeth. Pec- 
cadilloes too trifling to be worth the bother of sending to another court for prosecution should 
not for that reason be committed with impunity.” Nelles, The Summary Power to Punish for 
Contempt, 31 Col. L. Rev. 964-66 (1931). 

48 Cf. Finkelstein, Judicial Self-Limitation, 37 Harv. L. Rev. 338 (1924); Berger, Ex- 
haustion of Administrative Remedies, 48 Yale L. J. 981, 994 (1939). 

249 Cf. Fox, op. cit. supra note 32, at 241-42. 

28° Cf. Ex parte Grossman, 267 U.S. 87, 116 (1925). 

25: Note to Davis’s Case, 2 Dyer *188b, 73 Eng. Rep. R. 415-16 (1631). 

282 See Sharon v. Hill, 24 Fed. 726, 733 (C.C. Cal. 1885); cf. note 229 supra. 


#53 Cf. United States v. Pendergast, 39 F. Supp. 189 (Mo. 1941). It isnot intended to express 
an opinion as to whether the misconduct in the Pendergast case took place in the presence of 
the court; see Sharon v. Hill, 24 Fed. 726, 733 (C.C. Cal. 1885); In re May, 1 Fed. 737, 742-43 
(D.C. Mich. 1880); Nelles, The Summary Power to Punish for Contempt, 31 Col. L. Rev. 956, 
966 (1931). 

284In re Clements v. Erlanger, 46 L.J. (Ch.) 375, 383 (1877); cf. Frankfurter and Landis, 
op. cit. supra note 5, at 1051. This discussion has been confined to such contempts as con- 
stitute an obstruction to the administration of justice. But the need for judicial self-limitation 
is no less present in the field of disobedience of injunctive orders issued in labor controversies. 
Legislative policy has been indicated by repeated limitation of injunctive interference in labor 
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CONCLUSION 

Not long ago Mr. Justice Jackson, then Solicitor General, published an 
article entitled “‘Back to the Constitution,”*** in which he compared the 
recent emergence of the constitutional text from beneath a laissez faire 
gloss to the rediscovery of an Old Master after the retouching brushwork 
of succeeding generations has been removed. Despite the excellence of the 
rediscovered Constitution, it was yet obliquely intimated that the docu- 
ment was to be refurbished with a more fitting gloss,** for in the article 
was quoted Marshall’s famous dictum that the Constitution is “intended 
to endure for ages to come, and consequently to be adapted to the various 
crises of human affairs.’’*57 Perhaps adaptation of the Constitution by 
the Court to the needs of a rapidly changing society is indeed a law of con- 
stitutional survival. And now that the first fine rapture of debunking has 
passed, we can perceive that in its early stages the extension of substan- 
tive due process was on the whole an adaptation to the needs of an expand- 
ing industrial society.*5* It was the refusal of the Court over a long period 
to make the readaptation necessitated by our changing economic world, 
to relax the bonds of a once beneficent individualism, that proved cru- 
cial.?59 

The costs of this wilfulness in terms of a generation of sweated labor 
and unchecked industrial piraty should remind us that a Court which can 
read a beneficial power into the Constitution today can read out cher- 


disputes, and by the provision of the Clayton Act for jury trial in the case of contempts which 
also constitute criminal offenses. 38 Stat. 738 (1914), 28 U.S.C.A. § 387 (1940); see Frankfurter 
and Landis, op. cit. supra note 5, at 1038-41, 1053. 

525 A.B.A.J. 745 (1939). 

+86 Cf. Hamilton and Adair, op. cit: supra note 107, at 194. 

+87 Jackson, Back to the Constitution, 25 A.B.A.J. 745, 748 (1939). 


*s8“‘Due process was fashioned from the most respectable ideological stuff of the later 
nineteenth century. The ideas out of which it was shaped were in full accord with the dominant 
thought of the age In philosophy it was individualism, in government laissez faire, in 
economics the natural law of supply and demand, in law the freedom of contract. The system 
of thought had possessed every other discipline; it had in many a domain reshaped the law to 
its teachings An impact that had been irresistible elsewhere should surely have won its 
way into constitutional law.” Hamilton, The Path of Due Process of Law, in Read, The Con- 
stitution Reconsidered 167, 189 (1938). Corwin calls the extension of due process ‘‘an achieve- 
ment which the American democracy tolerated, even welcomed, in the name of prosperity.” 
Corwin, op. cit. supra note 1, at 91, 101. See Borchard, The Supreme Court and Private Rights, 
47 Yale L. J. 1051, 1054, 1057, 1058 (1938). 


*s9 Borchard, op. cit. supra note 258, at 1055; Hamilton and Adair, op. cit. supra note 107, 
at 193. 
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ished rights tomorrow.” Possibly the menace of arbitrary power should 
lead us with Madison and Taney to prefer a Constitution carrying the 
meaning and intent it had for the framers.** This is not the place to eval- 
uate the divergent theories of Madison and Marshall,” though a reap- 
praisal of those theories in the light both of liberal ascendancy on the 
Court and the sharpened conflict between totalitarianism and constitu- 
tional authority is needed. Here it may be assumed that adaptation and 
survival are inseparable. But adaptation to what? To “the dominant 
political forces of the country as revealed at the ballot box,” says Cor- 
win.” Yet an “unadapted” Constitution may be the last refuge of minor- 
ities if a national Huey Long comes to power. Such fears must be set aside 
when the nation seeks to cope with an unprecedented emergency, a “crisis 
in human affairs.”*°* Adaptation may then be imperative, and possibly 
this is a test of the need for adaptation. But can it be seriously urged that 
the sporadic exercise of summary power over contemptuous publications 
provokes such a crisis, particularly when such redoubtable liberals as 
Mr. Chief Justice Stone and Mr. Justice Frankfurter believe that the 
Bridges decision imperils rather than rescues civil liberties? Even advo- 
cates of a flexible Constitution recognize that judicial exercise of the vast 
power of adaptation can be tolerated only when tempered by self-re- 
straint. It is the melancholy lesson of the Bridges case that it is easier to 


preach self-restraint to the opposition than to practice it oneself. 


26° See McIlwain, Constitutionalism and the Changing World 264, 270 (1939); Hamilton 
and Braden, op. cit. supra note 22, at 1375. 

26: For the views of Madison, see page 627 supra; for those of Taney, see Scott v. Sandford, 
19 How. (U.S.) 393, 426 (1856). Yet in the very same opinion Taney could find substantive 
due process in the Constitution. Ibid., at 450. See also the Passenger Cases, 7 How. (U.S.) 
*283, *478 (1849). 

262 See Corwin, op. cit. supra note 1, at 7-15. 

263 Corwin, Court Over Constitution 126 (1938). 

264 The attempt to deal with the staggering effects of the depression is an example, though 
only a scraping of the barnacles from the Constitution was necessary to loose national powers. 
Compare Hamilton and Adair, op. cit. supra note 107. 

26s One may differ with the minority’s estimate of the perils and yet believe that the exist- 
ence of such a difference between those who cherish liberal ideals indicates the absence of a 
crisis. 

266 That lesson is to be found in the dissent of Mr. Justice Frankfurter as well. ‘“We must,” 
he adjures the majority, “‘be fastidiously careful not to make our private views the measure 
of constitutional authority.” Bridges v. California, 314 U.S. 252, 293 (1941); see ibid., at 279. 
The learning cited by him with respect to non-curtailment of the contempt power by the First 
and Fourteenth Amendments, page 602 supra, should lead him to reject any limitation on the 
power. Instead, he agrees that there is a limitation with respect to the cases in which he finds 
the threat to impartial trial negligible, note 10 supra, and calls for self-restraint only in the two 
cases where, parting from the majority, he finds the threat real. 





THE DYNAMICS OF GERMAN CARTELS 
AND PATENTS. I* 


HEtnricH KRoNsTEINt 


N TWO articles, of which this is the first, I shall discuss the develop- 
| ment of cartels in Germany and their relation to patents. The fol- 
lowing questions will receive primary consideration: 

1. Why did Germany become the homeland of the cartels and the prin- 
cipal exporter of technology? 

2. What has been accomplished by and with the cartels in the different 
stages of development? 

3. What was the significance of patents in the development of the cartel 
device? 

4. What was the effect of these cartels on the state and society in the 
several stages of development? 

5. How did the German government react to the development of car- 
tels and the use of the patent device in the several stages of development? 

6. What was the reaction of other countries to the German cartel and 
patent system? 

7. How did Hitler utilize the cartel and patent system for the purpose 
of preparing for and waging the war? 

8. How did he use especially the obligations assumed by firms outside 
of Germany, to German firms, for his purpose? 

I am not going to answer all these questions, but I hope to contribute 
something to the understanding of the phenomenon under discussion. 


DEVELOPMENT BEFORE HITLER{ 


Cartels and other forms of monopoly power may be considered from the 
point of view of their legal aspects (internal organization and relations to 
actual or prospective contractees and governmental authorities) or from 
the point of view of their economic aspects (effect on prices, wages and 


* This article was the basis of the writer’s testimony before the Senate Patent Committee. 
The views expressed are the views of the writer only and not those of the Department of Justice 

t Adviser in foreign law and property, Department of Justice, Anti-Trust Division; Pro- 
fessor of Comparative Law, Georgetown University Law School; formerly practicing attorney 
in Mannheim, Germany, specializing in cartel and monopoly law. 

t A second article by Mr. Kronstein dealing with the developments after Hitler will appear 
in a later issue of the Review. 
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salaries, production, and distribution of markets).’ All these aspects have 
been analyzed again and again.” The analyses have one thing in common: 
they deal with a general type of “cartel and monopoly power.’’ Their aim 
is to justify a judgment taken to be correct with regard to the entire sub- 
ject matter. In contrast this article deals only with the dynamics of the 
German cartels and other forms of moriopoly power especially in the light 
of their repercussions on the outside world. Such a study is worthwhile 
only if free from the dogmatic method so often used in discussions of this 
problem by people believing in free trade as the only form of sound com- 
merce or by people convinced of the justification of a hostile attitude 
against capitalist leaders. None of these groups even tries to understand 
the facts. The less prejudiced our study, the more forceful can its con- 
clusions be. 

Cartels are tools used to accomplish certain aims. They have no lives 
of their own. The people behind them give them life. The psychology of 
these people, their efficiency or laziness, their defensive or offensive spirit, 
make up the spirit of the cartels. The specific intent of the people involved, 
however, is of no significance. An agreement between two local banks to 
exchange a list of debtors, or to make identical conditions on loans, has in 
itself no monopolistic end. The banks want to prevent losses in case of 
insolvency of a mutual customer and to have the benefit of the best pro- 
tection lawyers can furnish. When in the regular course of business no 
bank is open to this customer, then the agreement between the two local 
banks becomes, from his point of view and therefore from the public point 
of view, a monopolistic agreement. The public has an interest in a mer- 
chant who may tomorrow be at the mercy of the bureaucracy of a single 
bank organization.’ This instance shows how a cartel agreement of the 
most simple form may develop into a cartel agreement influencing the 
public welfare. The general trend and the aims of the cartel are the only 
things which count. 


* Rudolf Caliman defined a cartel as ‘‘a contractual association of legally independent entre- 
preneurs in the same or a similar field of business, formed with the intent, effect, or potenti- 
ality of influencing the market by means of regulation of competition.”” Investigation of Con- 
centration of Economic Power, Hearings before the Temporary National Economic Com- 
mittee, 75th Cong. 3d Sess., at 13,347 (1940). 

*See Wolfers, Kartell Problem im Lichte der deutschen Kartelliteratur (1931) for & 
bibliography of cartel literature. 


3 It is interesting to note that the representative of the German banks made the point that 
the government can have no interest in any cartel of banks providing uniform conditions of 
credit “‘since they do not contain any legal binding of the outsiders and have no intention of 
governing the market.” Ausschuss zur Untersuchung der Erzeugungs- und Absatzbedingungen 
der deutschen Wirtschaft. Verhandlungen und Berichte. 3. Arbeitsgruppe. Wandlungen in 
den Rechtsformen der wirtschaftlichen Organisationsformen, t. 4. Kartellpolitik 216 (1930). 
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In Germany, since 1879, cartels have been used for three purposes: 1) 
to satisfy the profit hunger of private business organizations; 2) at the 
same time to win influence over the political and economic organization of 
the nation on behalf of private interests; 3) to serve as a means of govern- 
mental and political power. There is no legal or economic form of a cartel 
which would be wholly unfit to serve any of these three aims. A cartel 
regulating prices or conditions of delivery may be a powerful means of in- 
fluencing, or even making ineffective, the tariff policy of a government. 
On the other hand, a complicated cartel with a joint sales agency, patent 
exchange, and the like, may prove to be merely a means of obtaining addi- 
tional profits. Therefore, a student of the dynamics of the German cartel 
system would not accomplish much by describing the several forms of 
cartels.‘ He would find that the economic history of all countries in all 
times contains many agreements between business organizations concern- 
ing prices, working conditions, and the distribution of markets. For the 
entire economic machinery such agreements become significant only when 
they determine, in connection with other factors, in any way the economic 
and political structure of a country. 

The German cartel system developed under very specific conditions to 
accomplish very specific ends. Germany was the last western power to 
enter the industrial field. Until the legislation of the Zollverein made pos- 
sible a sufficiently high tariff to permit the establishment of production 
plants, it was almost exclusively the customer for products manufactured 
by other nations. Friedrich List, who studied economics in the United 
States as well as Germany, came to the conclusion that in both countries 
any industrial development was impossible so long as domestic industry 
was not given a chance to develop under what he called “‘an educational 
tariff.”’> Although German trade and industry began to develop under the 
protection of the Zollverein, the real significance of the teaching of List 
did not obtain great influence until much later. Most “economists” were 
opposed to Bismarck’s tariff bill in 1879. They called such legislation a 
gift to the farmers and a deadly blow to the slowly developing German 
industry. They were in the good company of the United States Chargé 


4 Handler, A Study of the Construction and Enforcement of the Federal Antitrust Laws, 
TNEC Monograph No. 58, at 922 (1941). 

5 The basic statement of his conclusions is that, “History teaches us how nations by nature 
gifted with all means necessary to conquer wealth and power, may repeatedly change their 
economic system to meet the demands of each stage of their development. They can over- 
come the state of barbarism by free trade with more progressive nations. After some time 
they may, by trade limitations, develop plants, fisheries, shipping and foreign trade, and finally, 
in the highest stage, they may slowly return to the principles of free trade to protect their 
farmers, manufacturers and merchants against laziness, and to induce them to maintain the 
acquired superiority.” List, Das nationale System der politischen Oekonomie 179 (1841). 
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d’Affaires in Berlin, who wrote to the State Department reporting the en- 
actment of the Bismarck tariff statute on February 15, 1879: 

The law levying restrictive duties on imported products meets with great opposi- 
tion, and its injurious effect in a country which, like Germany, is able to produce so 
little of its own food, and is dependent on others for the raw materials of its manu- 
facturers, would seem to be self-evident. It is in reality a desperate attempt to resist 
the competition of cheap produce and manufactures of the United States and Great 
Britain, and to make up in a false way for the great loss of capital and labor in Ger- 
many resulting from the heavy drain on the muscular and mental resources of the 
nation caused by a huge standing army, and the doubt and loss occasioned in business 
by consistent Continental wars and rumors of war. As the reports of our consuls here 
show, much of the working capital of Germany is idle 


On August 15, 1879, we find furthermore in one of the first reports of the 
new Ambassador, Mr. White, to the Secretary of State the following state- 
ment: 

There are some who see in the new protective tariffs nothing but a necessary step to 
a reorganization of German industry. The idea appears to be that this industry shall 
exist for Germany alone; that the government shall protect it from foreign competi- 
tors, while it clothes itself in some new form of guilds, with the object, of course, of im- 
proving the condition of both operatives and employers. This policy of isolation as 
regards Prussia has increased since the military successes of 1870, and it is further 
strengthened by the necessity the German Government considers itself under of main- 
taining a huge standing army. 

Mr. White realized the significance of the new “guilds,” but he mis- 
understood their policy in viewing it as a policy of isolationism. It was 
just the opposite.’ 

The exports of Germany increased as never before. After this date, in 
almost every field German industry developed into the most powerful in 
Europe, whereas in 1876 the German Commissioner of the Philadelphia 
World Exposition called the German goods “an exhibition of cheap and 
bad products.’’* England was suddenly confronted with a competitor, not 
only in the European countries outside of Germany, but in all parts of the 
world. Shipments of hard coal from Germany are an example of the 
growth of her exports for this period. From 1886 to 1905 the annual ton- 
nage more than doubled. . 


6 Papers Relating to the Foreign Relations of the United States, Transmitted to Congress, 
with the Annual Message of the President, December 1, 1879, at 360-61 (1879). 

7 Ibid., at 397. The only man who realized what the future would bring was the leader of 
the free trade group, Ludwig Bamberger, who stated, “The consequences of high tariffs will 
be the resurrection of conditions sometimes called ‘the union of industrialists.’ The German 
sheet metal manufacturers—there are only six—are so sure of themselves that they already are 
building its union.” Protokolle des Deutschen Reichstag. 4. Periode. 2 Session (1879). 

* Statement of the German Commissioner at the Exhibition Reuleaux. 
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This development, which was actually contrary to all the theories of 
classical economists, was only possible because of the cartel device used 
in combination with high tariff legislation.’ For instance, the mines en- 
trusted the sale of all their coal to the Rheinisches Westfaelisches Kohlen- 
syndikat,"° a corporation whose shares were owned exclusively by the car- 
tel members. No sales to anyone else were permitted. The syndicate be- 
came the only buyer of the mined products and the only seller to the public. 
It paid to the member firms the same price, no matter to whom the prod- 
uct was sold. Coal which sold domestically in Bavaria for 17 RM was sold 
abroad in Austria for 8 RM. This was a typical case of the dumping prac- 
tices followed by cartels. 

Four hundred fifty cartels of similar structure existed in 1901." The 
most important instances can be found in the coal, iron, electrical, chemi- 
cal, textile, rubber, timber, paper, glass, and building industries. Ways 
and means to regulate the export business and to distribute the profits in 
the domestic field and the losses in the foreign field were accomplished in 
different ways. For example, the Oberschlesische Roheisensyndikat in 
Zabrze provided for the establishment of a joint sales agency, which should 
not sell in its own name but rather as agent of each of the member firms. 
At the end of six months prices were to be equalized with the result that 
each member firm received thé same proceeds for the iron delivered. 

The Stahlwerksverband A. G. Diisseldorf compelled all owners of steel 
mills to sell all their products to it. The price obtained by the Verband 
on selling the product was the basis of accounting with each member. 
The contract contains the provision: “An exporting plant shall have no 
better but also no worse position than it would have if all member firms 
had sold in the domestic and foreign markets what would be their theo- 
retical quotas.’’* 

In 1880 the Badische Anilin und Soda Fabriken, Ludwigshafen, opened 
its laboratory to engage in the research of industrial methods for manu- 
facturing indigo dyestuffs. “Seventeen years of uninterrupted work was 
not too long to accomplish this end. In 1897 the first success was accom- 
plished.”*3 In 1888 the Elberfelder Farbenfabriken (Bayer) began the 


* Von Beckerath, Der moderne Industrialismus 367 (1935). 

2° The exceptions to this rule were in themselves quite important, but they should not be 
discussed here because they did not change the general aspect. Cf. Fletchtheim, Die rechtliche 
Structur der Kartelle (1910). 

™ Kartell Engnete 1. I. Teil, at 2 (1902). 12 Thid., at 273. 

"3 Duisberg, Verwaltungsbericht des deutschen Museums 40-41 (1910-11). Since Duisberg 
was one of the founders of the German chemical industry and is considered its most representa- 
tive speaker his works are a valuable source of material. 
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production of pharmaceuticals."* Dyestuffs and pharmaceuticals proved 
to be the basis of the development of the chemical industry. 

Foreign inventions were brought to Germany, improved, and used to a 
certain extent, as the basis of German exports. In 1882 the Continental 
Edison Company of Paris granted Emil Rathenau a license to use its basic 
bulb patents, which became the basis of the establishment of the A.E.G."s 
In 1905 the British Marconi Company assigned the rights under the Mar- 
coni patents to Telefunken.”* The opportunity given to German chemists 
to organize research made it possible to overcome the lack of raw material 
in Germany, at least to a certain extent, and for a limited period of time 
these research laboratories in Germany, made possible by high tariffs and 
the cartel system, became the most precious raw material Germany had. 
In 1904 Carl Duisberg made the following statement to American chem- 
ists: 


. ... 1 must now express my satisfaction with the German chemist and the German 
chemical industry. In this field lies the strength of Germany, a consequence perhaps 
of the peculiarity of the German character. Forced by want of natural resources and 
unprovided with American abundance, the German in scientific exploration must pro- 
ceed in a cautious and economical manner, always bent on patient and minute re- 


Notwithstanding all [the technological advances of American industry] I think that 
we Germans need not be alarmed in the near future. The time for the development of 


the organic chemical industries on a large scale has not yet arrived. As I have shown 
before, the Germans are masters in manufacture where numberless products are em- 
ployed in a series of reactions which finally lead to the finished product, and require 
manual labor, which cannot possibly be replaced by machinery, while Americans may 
claim to be masters where manufacture on a large scale is concerned, which can be done 
by machinery. Yet we must not leave out of consideration the very important facts 
that in America wages are extraordinarily high, that the conditions of life are here 
much more elaborate, and last, but not least, that the employees, and more particularly 
the workmen, manifest a spirit of independence, which has become especially noticeable 
during the last few years. By their labor unions the workmen attempt not only to 
raise wages to a height which will make manufacturing difficult and less profitable, but 
they are also endeavoring to take the control of the works out of the hands of the edu- 
cated managers and put it into the-hands of irresponsible labor leaders. This move- 
ment, as I have above shown, is especially fatal for the chemical industry in which our 
glorious science should be supreme. 

[After American natural resources are depleted] it will be found that the only way 
that leads to success in chemical manufactures is a combination of science and tech- 
nics, the two branches of which eminent representatives are today assembled here, 
men who in their spheres have done so much already for the advancement of indus- 


%4 Duisberg, Lebenserinnerungen 66 (1933). 
*s Meinhardt, Der Aufhau der Gluehlampenindustrie 12,(1932). 
*6 Von Bronk, Telefunken Patents, Twenty-five Years of Telefunken (1928). 
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tries. It will be found that technical progress in this industry can only be secured on 
the basis of purely scientific research. .. . . 











































The immediate price to be paid by Germany for this staggering develop- 
ment seemed not too high from the point of view of the prevailing Prussian 
philosophy. The freedom of action of the individual disappeared more and 
more. Free competition, where it existed, became a fight for quotas in the 
future cartel, while the liberal economists in the universities closed their 
eyes and pretended to live in a period of free trade. Each device for the 
protection of the individual became unconsciously a device for control by 
cartel and monopoly power. The fact that freedom of action disappeared 
in the sphere of life in which it was supposed to be most predominant had 
its effect on the entire philosophy of every man whatever his place might 
be in the nation. 

The Patent Statute of 1877** granted a seventeen-year monopoly to the 
individual applicant for the patent as consideration for allowing the in- 
vention to be available to the public, and as a reward for his individual 
efforts in the interest of science. Werner von Siemens, before the enact- 
ment of the first patent statute, praised the protection of the individuality 
of the inventor and the benefit to society from such protection.’? But no 
German patent statute up to 1936*° mentioned the inventor at all. 

In 1900 Carl Duisberg praised the provision giving competitors the 
right to file objections as the basis for efficient application of the patent 


law in the interest of the public welfare.” In 1901 Duisberg made the 
following statement: 





7 Duisberg, The Influence of Liebig on the German Chemical Industry (1904). Reprinted 
in Duisberg, Abhandlungen, Vortraege und Reden (1923). 

** Statute of July 1, 1877, Reichsgesetzblatt sor. 

9 Protokoll des Kongresses fuer gewerbliches Eigentum in Frankfurt-am-Main 16 (1900). 

* Statute of May 5, 1936, 2 Reichsgesetzblatt, 1174 et seq. The new patent statute pro- 
vides that the name of the inventor shall be mentioned in the application, in the publication, 
and in the patent certificate itself. This protection of the “‘honor of the inventor” did not 
change the principal use made of patents to serve as a means of monopoly. It is quite typical 
of the propaganda of the National Socialist Party to appeal to the individualistic rights of the 
inventor to give him a so-called ‘“‘honor”—and at the same time not only to sustain monopoly 
powers of the entrepreneurs but to strengthen it to the extreme. The same thing happened in 
regard to the so-called destruction of the “Anonyme” business economy by corporations, 
promised by the Nazis, announced in a number of statutes—with the effect that today cor- 
porations and monopoly powers are stronger than ever before. 

* Protokoll des Kongresses fuer gewerbliches Eigentum in Frankfurt-am-Main 14 (1900). He 
blamed the machine tool industry for not filing objections against patent applications often 
enough. Such protest alone “gives the Patent Office a chance of a reasonable examination. 
The idea cannot be patented, even if it is worth a million. Only if the idea becomes an actual 
invention can a patent be asked for. If you are too lenient you do not help the inventor but 
you do harm to the industry.” 
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The percentage of granted patents, which amounted to 36 per cent in 1889, rose to 
50 per cent in 1899 and to 61 per cent in 1900. I believe if they continue in 1901 the per- 
centage of granted patents will amount to 70 or 80, or even 100 per cent. It is just hor- 
rible. Such a large number of doubtful and bad patents has been granted that many 
suits in our courts will follow. Furthermore, the Patent Office induced by the rather 
dark language of the amendment of the patent law and by the decisions of the Reichs- 
gericht, adopted the practice of no longer setting forth the connections between the 
patent and another patent 


In 1902 Duisberg had this to say: 

You citizens in practical life will understand that you cannot define an invention 
by just counting your fingers. Processes for the common good . . . . shall not be closed 
to the industry by granting patents. Some of these processes are not more than a 
change of temperature or distillation of the product in vacuum, or of similar kind. 
That is done continually—the statistics of the Patent Office show that the number of 
objections against patents increased very much, especially in the chemical industry.3 


A few years later Duisberg observed a complete shift: 


In Class 12 [one of two classes of chemical patents] 1860 patent applications have 
been filed and only 11 were contested. In Class 22 [the other class of chemical patents] 
1149 patent applications have been filed and only 5 have been contested. The reason 
is not that the chemical industry did not like to begin patent litigation but the chemi- 
cal industry is tired. It does not care to be continually misunderstood any longer. It 
does not like to wait for years until it cam have a decision of the Reichsgericht.*4 


Did Duisberg really believe what he said here, that the lack of under- 
standing by the Patent Office, especially on the part of lawyers who were 
very much disliked by Duisberg, was the reason for the decrease of patent 
litigation? Did he forget that he himself began the elimination of patent 
litigation between the dyestuff manufacturers by making a “‘peace treaty” 
in the entire field of dyestuffs with AGFA in 1889*5 and with other dye- 
stuff firms in 1904? There no longer was any need for patent litigation in 
the dyestuff field. 


22 Protokoll des Kongresses fuer gewerbliches Eigentum in Kéln 33 et seq. (1901). 


23 Protokoll des Kongresses fuer gewerbliches Eigentum in Diisseldorf in 1902, Zeitschrift 
fuer Angewandte Chemie 980 et seq. (1908). 

24 Protokoll des Kongresses fuer gewerbliches Eigentum in Leipzig 75 et seq. (1908). The 
same development with regard to patent litigation, which is in the opinion of Duisberg the 
basis of patent protection in the interest of the common welfare, can be seen in the electrical 
industry. It its tremendous struggle as the owner of most European patent rights for use of 
wolfram wire, the A.E.G. was supported by Siemens & Halske and General Electric. In the 
beginning more than thirty objectors against the patents appeared. It was one of the biggest 
patent fights since the patent statute was enacted. The fight went through the channels of the 
Patent Office and of the regular courts until the patent was finally granted. In the end an 
agreement was reached between all firms manufacturing bulbs to protect each other’s patents, 
to exchange information and patents, and to stop the fight. Meinhardt, Entwicklung und 
Aufbau der Gluehlampenindustrie 43 (1932). 

*s Duisberg, Lebenserinnerungen 48 (1933). 


I 
f 
i 
: 
| 
( 
‘ 
( 





EER 


° 
2 


BEeEEaE 


DYNAMICS OF GERMAN CARTELS AND PATENTS 651 


Exactly the same development can be seen in the pharmaceutical in- 
dustry, again under Duisberg’s strong influence. In his very remarkable 
memorandum concerning the merger of the German dyestuff firms, sub- 
mitted to all members of the boards of these concerns in 1904, he already 
mentioned the existence of certain agreements, and complained bitterly 
about attacks against the possibility of protecting by patents the manu- 
facture of pharmaceutical products. “Who knows how long it will be 
until the legislators in Germany, Austria, England and America will adopt 
the opinions already existing in the Latin countries to deny patent protec- 
tion to pharmaceutical products and to processes for the manufacture of 
such products. The same opinion can be found in the trademark field. 
Influential groups try to abolish the possibilities of protecting trademarks 
for pharmaceutical products.” Duisberg was very well aware of the tre- 
mendous power which this absolute security of big industry as patent 
owners amounted to, not only in the domestic market, where competition 
was absolutely excluded, but also in the foreign market, and not only for 
the period of the patent’s existence, but afterwards. In his memorandum 
of 1904 he stated proudly that there was no one who would dare to offer 
any competition against the power of the combined firms. In a speech in 
London, he stated: 

But you will see when the problems have been solved and when the patents have 
run out and the manufacture is free to every one, why shouldn’t the English and foreign 
firms decide to cope with the German firms and compete with them again? In my opin- 
ion this would be futile and would be of no avail. Even in Germany where, as we have 
seen, the conditions are the most favorable, it would now be scarcely possible, or at 
least be a singular coincidence, if the manufacturer, although possessed of energy and 
capital, should succeed in building up a new firm in the color line so as to successfully 
compete against the existing powerful works, and this applies even more to other 


countries.?° 

A case of which I have intimate knowledge may show us the fate of 
an inventor who refused to join any kind of combination. I ask the pardon 
of the reader while I tell the story of my father. In 1901 he applied for a 
patent protecting a process to use tung oil, imported from China, for in- 
sulating varnishes. This patent application was the first application for a 
polymerization patent. The varnish industry realized immediately the 
tremendous importance of this patent and of the process for which pro- 
tection was sought. The Association of the Varnish Industry, a corpora- 
tion registered in Germany, together with importers and other manufac- 
turers, filed objections against the patent. It went up through the divi- 
sions of the Patent Office. The inventor risked his whole property, and the 


+ Address in honor of Sir William Perkins in London, July 24, 1906, at 54 (Perkins Jubilee 
ed. 1906). 





652 THE UNIVERSITY OF CHICAGO LAW REVIEW 


property of friends as well, in an attempt to obtain a patent grant. The 
association applied to the Reichsgericht but was unsuccessful. Later each 
member of the association filed a new suit in the first instance in the 
Patent Office, and again the case went through the courts, until the Reichs- 
gericht gave the patent to the inventor—just when the seventeen years 
were over. The significance of the patent is shown by the fact that in 1903 
the United States imported 2,998,000 pounds of tung oil, whereas in the 
following year, 9,161,000 pounds were imported. This increase was a 
direct result of the invention.” The inventor became a chemist of very 
high reputation, but other people became rich. 

These instances show how between 1877 and the outbreak of the war 
in 1914 the German patent law was perverted. It became a means of 
monopoly control; private inventors who tried to use patents for their 
protection without giving in to the demands of the monopoly powers were 
defeated by the patent procedure.” 

The development of substantive patent law went in the same direction. 
Herman Isay set forth a new doctrine of patent protection, namely, that 
the protection should not be limited to the text of the patent itself but 
should cover any new process opened by the patent.”® For practical pur- 
poses Isay’s distinction between the scope of the patent itself and the 
scope of the patent protection means that knowledge of the patent itself is 
not sufficient to establish whether or not a certain process is protected by 
the patent, or what shall be considered as new.*° 

A principle of even more general application than in the patent field, 
namely, the principle of individual freedom to do business, as provided in 
the Gewerbeordnung of 1900," had the same fate. The process of per- 
verting the free economy was favored in a very fateful way by a shift in 
public opinion toward disfavor of free competition. The victory of the 
opinion considering free competition as a chaotic economy deprived the 
institution of competition of its character as a regulating factor in the 
economy. The conception of competition was defined by the courts ina 
thoroughly anarchistic way. It is really astonishing how easily economic 
competition and institutions hostile to dictatorship were sacrificed to the 


27 t Mattiello, Protective and Decorative Coatings 16 (1941). 


*8 The leading lawyer of big business in Germany, Herman Isay, was of another opinion. 


He called the patent policy a weapon of small industry. See Isay, Die Funktion der Patente 
im Wirtschaftskampf (1927). 


* Isay, Patentgesetz 191 (1930). 
3° Besso, Grenzen des Erfindungsschutz 13-14 (1934). 
3* Statute of June 30, 1900, Reichsgesetzblatt at 871. 
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private monopolistic trend. The liberal institution of competition itself 
was even handed over to the monopolistic powers who used it as an in- 
strument in the destruction of free competition. 

The result of this development was that the principle of free competition 
was transformed into the opposite principle of senseless fighting between 
economic powers. Everything was permitted, even though it was outside 
the pale of business and inconsistent with law or good morals. During the 
period between 1879 and 1914 the whole development was based on the 
decision of the government and the Reichstag to enact a high tariff statute 
and could have been changed by the government in the same way.” This 
action was at least a remainder to industry that the government had the 
power to act. Patents could be influenced by the government in the fol- 
lowing ways: 1) by compulsory license; 2) by governmental use of 
patents according to administrative decisions;*4 and 3) by refusing com- 
pensation for use in the interest of the government.*’ Here is one of the 
essential differences between the conditions before and those after the 
first World War. 

Another element, however, in favor of the government was its bureau- 
cratic and military control of all that was going on in the country. The 
significance of the bureaucratic and military power of the German ad- 
ministrative machinery and of the social preeminence of the people con- 
nected with it, before 1914, cannot be overestimated. Although the 
groups in social life which were later to destroy the government already 

3? An amendment to the tariff statute was proposed by a member of the Reichstag, but was 
rejected. This proposal provided that import duties would be abolished “‘if syndicates, trusts, 
cartels, conventions, etc., should demand unreasonable prices in Germany.”’ Ausschuss zur 
Untersuchung der Erzeugungs- und Absatzbedingungen der deutschen Wirtschaft. Verhand- 


lungen und Berichte. 3. Arbeitsgruppe, Wandlungen in den Rechtsformen der wirtschaft- 
lichen Organizationsformen, t. 4. Kartellpolitik 2 (1930). 

33 The amendment to the patent statute of June 6, 1911, Reichsgesetzblatt 243, provided, 
“If the owner of a patent refuses to permit someone else to use his invention in spite of the 
offer of a reasonable fee and guarantee for the payment of the fee, the other person can be 
granted the permission to use the invention, if such grant is considered necessary in the public 
interest [compulsory license] and the permission may be granted with certain limitations or 
may be granted under certain conditions.” 

4 Ibid., at §5, J 2 provided, “The patent has no effect to the extent that the invention shall 
be used for the Army, Navy or in other ways in the public interest, in accordance with the 
determination of the government. However, the patent owner is entitled to ask for reasonable 
compensation from the Reich or the state which applied in its interest for the limitation of the 
patent protection. If no understanding between the patent owner and the government can be 
reached the court may determine compensation.” 

35 The court had no jurisdiction to decide about a case against the government for infringe- 
ment of a patent if the patent had been used to accomplish strictly governmental aims. Isay, 
Patentgesetz { 4, n. 71 (1930). 
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were in the making, society did not develop the state of “pluralism” in 
which private groups subordinate the national policy to their own inter- 
ests and ends.** 

How did the world react to this development in Germany? Very slowly, 
just as it did after the events of 1933. The first reactions were in patent 
law. The English statute of 19073” provided for the loss of a British patent 
for non-use in the British Isles. The result of this measure was an increas- 
ing influence of German industry in the internal economy of the British 
Empire itself. The two large dyestuff groups (Agfa-Bayer and Badische- 
Cassella) acquired large terrains in England “which [are] fit to serve for 
plants for the dyestuff industry and even for the manufacture of all in- 
organic intermediaries or tar distillations.”** Duisberg seemed not too 
much concerned about the reaction to the German expansion. He wrote: 


We studied the conditions in all directions and we learned surprisingly that coal is 
much cheaper in England than in our country, that the wages for workers are much 
lower than in our country, that the taxes to be paid and the other governmental bur- 
dens are much lower than in our country. The only thing that is more expensive is the 
freight, which is not important at all.39 


36 The conception of “pluralism” was used first by Carl Schmidt, the analyst of Germany’s 
constitutional law—who is highly gifted with intelligence by lacking in character, and who 
served all governments which Germany had after 1914 as a capable adviser. 


37 Patents and Designs Act, 7 Edw. VII, c. 29, §§ 24-27 (1907), provided in effect that the 
patentee shall be deemed to have been abused his granted rights in the following circumstances: 
(a) If the patented invention be one capable of being worked in the United Kingdom, and is not 
being worked within the United Kingdom on a commercial] scale and no satisfactory reason can 
be given for such non-working. (b) If the working of the invention within the United King- 
dom on a commercial scale is being prevented or hindered by the importation from abroad 
of the patented article by the patentee or person claiming under him or by persons directly 
or indirectly purchasing from him or by other persons against whom the patentee is not 
taking, or has not taken, any proceedings for infringement. (c) If the demand for the patented 
article in the United Kingdom is not being met to an adequate extent or on reasonable terms. 
(d) If by reason of the refusal of the patentee to grant a license or licenses upon reasonable 
terms, the trade or industry of the United Kingdom or the trade of any persons or class of 
persons trading in the United Kingdom or the establishment of any new trade or industry 
in the United Kingdom is prejudiced and it is in the public.interest that a license or licenses 
should be granted. (e) If any trade or industry in the United Kingdom or any person or class 
of persons engaged therein is unfairly prejudiced by the conditions required by the patentee» 
whether before or after the passing of this act, for the purchase, hire, license or use of the 
patented article or to the using or working of the patented process. 


38 Duisberg, Gesellschaft deutscher Chemiker 1962 et seq. (1908). 


39 Ibid. It is interesting that Duisberg immediately used this opportunity to threaten 
his political adversaries by saying, ‘Our high-tempered persons in the political field should be 
warned to be careful. For the time being we only intend to use our patents in England, which 
is at the present time important for us, and thus England will not gain a stronger position 
in the chemical field. All that the English newspapers wrote about this is exaggeration. We 
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The United States did not follow the English example. It did just the 
opposite, signing a treaty with Germany on February 23, 1909, provid- 
ing: | 
Art. I. The provisions of the laws applicable, now existing or hereafter to be enacted 
of either of the Contracting Parties, under which the nonworking of the patent, work- 
ing pattern (Gebrauchsmuster), design or model carries the invalidation or some other 
restriction of the right, shall only be applied to the patents, work patterns (Gebrauchs- 
muster), designs or models enjoyed by the citizens of the other Contracting Party 
within the limits of the restrictions imposed by the said Party upon its own citizens. 
The working of a patent, working pattern (Gebrauchsmuster), design or model in the 
territory of one of the Contracting Parties shall be considered as equivalent to its 
working in the territory of the other Party.‘ 


At this time the United States was in its developmental stage. The 
desire to get the most modern products the world produced was so great 
that even the highest tariffs introduced by Congress did not prevent those 
who imported German goods from bringing them into the country. The 
United States was not too seriously interested in the international market 
and in competing with English or German firms. Furthermore, the 
American firms found much larger profits in using the natural resources 
of their country than they could ever hope to get out of the relatively 
small profits from production which required experience and expensive, 
risky research with strict organization.” 

An interesting attempt to resist the abuse of the patent system was 
made by Switzerland, which refused to give any chemical patents up to 
1906. The German chemical industry was very much excited about this 
fact and urged the German government to include a special provision in 
the commercial treaty between Germany and Switzerland requiring that 
Switzerland grant such patents. Interesting are the figures mentioned 
by the speaker for German industry. He alleged that Switzerland estab- 
lished six or seven chemical plants “which manufacture in my opinion 
about 20 to 25 million francs of dyestuffs. Switzerland needs about 5 


came with two chemists and 50 workers. What does that mean as compared with 500 chemists 
and 18,000 workers which we employ here? But let us be clear about that. The beginning is 
made and who knows what comes. England may enact a statute providing high tariffs. Under 
such circumstances we should be careful and not go too far in our social legislation in order to 
make more inconvenient for us the conditions of production.” 


« Papers Relating to the Foreign Relations of the United States 224 (1909). 


4* Duisberg, The Influence of Liebig on the German Chemical Industry (1904), reprinted in 
Duisberg, Abhandlungen, Vortraege und Reden (1923). 
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million francs. About 15 million francs dyestuff are exported out of Switz- 
erland. The export of dyestuffs from Switzerland to the United States 
amounts to about 5 million tons—even from Switzerland to Germany 
dyestuffs are imported [in the amount of 3 million francs].”” 

The second reaction was the increase of import duties. Here the United 
States led, while England did not dare to leave its traditional policy of 
free trade because of the extremely difficult Empire problems which a high 
tariff policy was sure to raise. As high as the tariffs enacted by the Ameri- 
can legislators may have been, the special provisions avoided any serious 
threat to the German policy as described above. Duisberg pointed out 
that the tariff policy of the United States did not affect the import of 
intermediary products which could be transformed in the United States 
by German owned plants.** Furthermore he claimed that the import duty 
in pharmaceuticals amounted to almost 100 per cent without interfering 
with the German export policy.** He indicated that he did not expect a 
change of the tariff, but he clearly anticipated the day in which that might 
happen under other circumstances. 

The third reaction was to paralyze the German cartels by cooperating 
with them through international cartels. Cooperation was necessarily 
connected with the abandonment of the policy of dumping. This develop- 
ment of international cartels was still at an early stage and did not go too 


far before 1914.5 For example, German industry could agree to join the 
chloride of magnesium cartel and the bromine agreement without giving 


# Protokoll des Kongresses fuer gewerbliches Eigentum in Hamburg 143 et seq. (1902). 


43 Duisberg’s Memorandum, submitted to the members of the boards of all dyestuff firms 
in Germany in 1904. 


44 Duisberg, Lebenserinnerungen 88 (1933). 


48 Interesting instances are the chloride of magnesium cartel and the bromine agreement. 
Under the cartel members had established quotas, which were reduced if new members came 
in. Production and prices were fixed. Even though Great Britain produced this item most of 
the German production was used there. Therefore, in order to secure this market, agreements 
incorporating similar provisions were made with English producers. In the brome agreement 
all brome derivatives were sold to an international cartel to which English, German, French, 
and Italian firms belonged. The management of this cartel was entrusted to the Vereinigten 
Chemischen Fabriken auf Aktien vorm. E. Schering, predecessor to Schering-Kahlbaum in 
Berlin, the parent corporation of Schering, Inc., of New Jersey. These two international cartels 
represent two different types of international cartel organizations, since in the first cartel the 
production and prices of two countries are regulated by agreements between two cartels while 
in the second form only one cartel existed whose sales agency distributed orders and profits. 
Both forms of the cartel are equally important for the purpose of avoiding dumping. 
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up its general policy, because not the slightest difficulty was encountered 
in selling its production in these two fields; hence the expensive dumping 
process was unnecessary from the German point of view. In spite of the 
general interest which these early international cartels have, they cannot 
be considered an efficient defense against all industrial oppression. 

The international patent cartels in existence before 1914 had the aim 
rather of giving foreign corporations, which controlled an invention, ac- 
cess to Germany than of giving German firms access to markets abroad. 
In 1883 in the electric light bulb industry, the system of exchange of in- 
formation and patents developed which finally led to the Patent-Inter- 
essen-Gemeinschaft on March 15, 1911. This association, of which the 
General Electric Company was a member, guaranteed each member a free 
license under all the patents of all other members and the joint protection 
of these patents against any attack. Outsiders could get a license only if 
the association decided unanimously to grant the license. Since in this 
field the American development preceded the German, we are more inter- 
ested in the American inventions than in the German. A similar case 
could be found relating to radio patents. The Marconi Wireless & Tele- 
graph Co., Ltd., an English corporation organized in 1897, controlled the 
patents relating to the use of radio on ships. Before 1911 Telefunken could 
not even prevent Marconi from controlling the wireless on German ships. 
Telefunken’s research produced new inventions in other related fields 
however, while Marconi became interested in participating in the German 
market in fields other than wireless telegraph. Therefore Telefunken and 
Marconi agreed to exchange patents; this agreement was the basis for a 
very efficient world distribution system. Telefunken became a partner of 
Marconi in the Belgian Compagnie de Télégraphie Sans Fil, and a world- 
wide distribution of markets was in the stage of preparation when the 
first world war broke the contract for the time being.” 

All in all the resistance of the outside world against the new German 
cartel and tariff system grew from year to year. At the same time German 
industry developed more and more. The clash between Germany and 
other nations became unavoidable. The German fortress, from which 
goods could be sold cheaper throughout the world, became increasingly 
an encircled fortress which in the end could save its existence only by 
bursting its encirclement through aggressive use of its pent-up resources. 
The more immediate the danger of war, the greater became the significance 


46 Von Bronk, Telefunken Patente, in 25 Jahre Telefunken (1928). 
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of the government as the best customer of industry. In 1914 Germany 
entered the war as a nation which appeared to be unified to a degree never 
before seen, but as a matter of fact the government was only the most 
powerful group within a number of groups which existed inside the nation, 
among them the cartels and the unions. The question was, how long could 
it remain the most powerful group, especially since the outbreak of the war 
deprived the government of its most effective method of control, through 
the tariff policy. How long could the full outbreak of the domestic crisis, 
the development of “pluralism,” be avoided? 

In the very beginning of the war the government as the largest cus- 
tomer could, directly or indirectly, dictate conditions. But industry 
realized more and more that the government had no choice other than to 
give in to the demands of the cartel and, to a certain degree, to the de- 
mands of the unions. Even if German economy had not made any real 
preparation for the war,‘? Rathenau and Koeth, organizers of the German 
war economy, nonetheless found ready the entire equipment they needed, 
namely, an organized economy which could easily produce a maximum of 
certain goods, restrict production of other goods, and replace some scarce 
products with newly invented substitutes. The whole machinery of the 
cartels, built up by private groups for the purpose of cornering markets 
and distributing profits which had been dependent on governmental 
policy, became for the moment the tool of the government’s war policy. 
The cartels were made the basis of all the so-called “war corporations.” 
When these corporations were established, it was intended not only to 
provide a supply of raw materials by seizure but also to purchase goods in 
the domestic market and to import other goods. All persons involved 
were accustomed to see products, orders, and profits distributed and 
divided.** Von Beckerath, who had a very good chance to observe the 
activities of the cartels himself, made the statement that this “war serv- 
ice’ was a very profitable business for the cartels and the industrialists be- 
hind them.‘® The longer the war went on, the more the government had to 
learn that it was absolutely dependent on the fullest cooperation of industry, 
which was expected not only to produce but also to substitute its pro- 
cessed goods for natural products to a very large extent. This program of 
substitution formed the basis of the similar development which has be- 
come of greatest importance in the present war. The major problems 


47 Heymann, Die Rechtsformen der militaerischen Kriegswirtschaft (1921). 
48 Tbid., at 137. 
4° Von Beckerath, Der moderne Industrialismus 257 (1935). 
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attacked were synthetizing rubber,* nitre and nitrogen,* and the develop- 
ment of metallurgical alloys.” 


se “*This product was produced from the derivatives of coal tar. Isoprene is a carbohydrate. 
This could be transformed into rubber by polymerization. This rubber was identical with the 
natural rubber, as the experiments of Dr. Harries proved. We were successful in transforming 
the higher homolog of isoprene, methy] isoprene or dimethylbutadiene, and the lower homolog 
of isoprene, butadiene, into two new forms of rubber. These two forms were elastic and similar 
to natural rubber, but different in several respects. 

“Although we could not hope to manufacture isoprene as cheaply as the product obtained 
from natural rubber, we nonetheless began to manufacture methyl rubber, which was rich in 
carbohydrate, since it was much easier to produce and had a higher degree of homolog. This 
was done at a time when natural rubber was very expensive (20 RM per kilo). Therefore it 
was not difficult to put the artificial product on the market. [When the price of rubber fell the 
artificial product no longer went to market.]} 

“On the other hand, the experiments in the research laboratory were continued without in- 
terruption, to improve the quality of the product and to decrease the costs of manufacture. 
We tried to use not only methy] rubber but also the two other synthetic forms of rubber. New 
experiments were made, together with some rubber companies in our neighborhood, especially 
with Clouth in Kéln. We tried to use the different synthetic rubber forms for all purposes.” 
Duisberg, Lebenserinnerungen 101 et seq. (1933). 


st “A great problem solved by us was the problem of synthetic nitrogen. Before the war 
Badische Anilin manufactured ammonia out of nitrogen in accordance with the Haber and 
Bosch process. When the war broke out a plant was just being established for the production 
of 150,000 tons of ammonia annually. In the meantime Ludwigshaven began to double its 
plant. 

“Since it was necessary to give our farmers as much nitrogen as possible, the production of 
calcium nitrogen in the plant in the neighborhood of Kéln was raised to 120,000 tons. We 
had the Bavarian plant in Trostberg which produced 25,000 tons. Two new governmental 
plants were established in the province of Sachsen and in Upper Silesia. The Reich made a 
contract with the Badische Anilin to establish a plant with a productive capacity of 150,000 
to 180,000 tons of ammonia sulphate. This plant was established in the neighborhood of Merse- 
burg and began work in 1917. This plant was called Leunawerk and was organized by the 
Badische Anilin. Germany became self-sufficient in nitrogen before the war 
the needs of the war, German industry became independent in another field, the supply of 
sulphur.” Ibid., at 112 et seq. 


. . . manganese is not only important as a means of alloying in the preparation of steel, 
but it is also important for use as a means of deoxidation. Many experiments were made to 
save manganese as an alloying material and to substitute it as a deoxidation means. Very 
soon we learned to save manganese. Calcium carbide was discovered as a full substitute for 
manganese in connection with deoxidation, and thereby we cheapened the manufacture of 
steel by 8 pfennig per ton. The large increase of the price for nickel and chrome made it pos- 
sible to utilize mines in Germany which could not be utilized earlier. The Stahlwerke Richard 
Lingenberg in Remscheid introduced steel which was poor in nickel for these purposes. With 
the help of electro-steel ovens wolfram would be substituted for molybdenum. The best mine 
for molybdenum oxide lead was found in the neighborhood of Garmisch in Bavaria. 

“To make us independent of foreign countries in the field of aluminum, three plants were 
established in Germany at places at which electrical power was cheap and ample. These 
plants supplied the entire German needs of aluminum. We used in the beginning Hungarian 
bauxite as raw material, and later German clay. 

“In Bitterfeld a new plant for the manufacture of a new metal, just discovered, was estab- 
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The government had the power not only to grant compulsory licenses 
to firms interested in the inventions which were patented as a result of 
this research, but also to prevent the publication of any patent which 
might be important for war materials. The government did not use this 
power in many cases, especially insofar as big industries were concerned. 
No source is available which gives information on this point but I know 
of only one case in which the government prevented the publication of a 
patent. In this case the inventor and the applicant were relatively weak.* 

The two most efficient uses the government made of its economic in- 
fluence were the following: 1) The government itself became a manufac- 
turer, especially of aluminum. Research findings prepared by the Metall- 
gesellschaft and Griesheim Elektron were utilized for the establishment 
of a large government aluminum plant, which still remains under the con- 
trol of the government.*‘ 2) The establishment of compulsory cartels and 
the compulsory merger or closing of plants was brought about. Insofar as 
the industrialists could not agree in the organization of cartels and the 
government accordingly could not rely upon such cartels in certain fields, 
the government established compulsory cartels.’ 

The practical history of the compulsory associations as established dur- 
ing the war shows, however, that it was not so much the government 
command which regulated these compulsory cartels as it seemed. After 
the cartels were once established, it could be seen quickly that the big 
industrialists inside the compulsory cartels had a more or less absolute 
leadership. Very often, if not in most cases, the suspicion arose that the 
cartels were made compulsory only on the request of the big fellows be- 
cause of the refusal of one or another of the small industrialists to join. 

There is no doubt that at the beginning of the war the government had 
a very strong psychological position which was not used at all. In spite of 
their conservatism the Prussian militarists were very much influenced by 


lished. This metal, called ‘Electryon,’ was made out of magnesium alloyed with manganese 
and aluminum. This metal was manufactured out of a by-product of phosphate salt fabrica- 
tion of chlorine magnesium. Electryon was a very good substitute for aluminum.” Ibid., at 
125 et seq. 


53 The patent involved dealt with the substitution of fats and oils in printing. 


s4“‘A new big plant for the production of aluminum will be completed very soon. This 
plant will not use foreign bauxite but German clay, so that we will now be independent from 
foreign markets in the field of acetic acid and also in the sale of aluminum, and even in peace 
will be able to substitute large amounts of imported copper for domestic aluminum.” Duis- 
berg, 24 Z. Elektrochemie 369 (1918), 38 J. Soc. Chem. Ind. 188A (1919). 


58 The idea of compulsory associations was not unknown in the German law. Such com- 
pulsory organizations were known for quite a long time, as for instance, fishery associations. 





DYNAMICS OF GERMAN CARTELS AND PATENTS 661 


the liberal economic theory that government should not interfere in busi- 
ness. The government lost its chance very soon. From month to month a 
change in public opinion with regard to social classification could be seen. 
Public opinion, even in the groups of militarists themselves, considered a 
Wirtschaftsfuehrer as the type of person replacing the generals and high 
officials in the social classification. The ideology of the government had 
nothing to offer against the demands of technologists, industrialists, and 
financiers. Walther Rathenau made the only attempt to give an ideo- 
logical basis to the fact that industry and business had to devote them- 
selves to the aim of the government in time of war. Rathenau established 
for the first-time the character of an enterprise as a kind of public good, 
subject to the commands of the government, which alone can be respon- 
sible to the national state.” 

The development after the war was over can be understood more easily 
if we have in mind the following facts: 

1. German industry lost its foreign subsidiaries, foreign patents, and 
foreign property. 

2. Other countries could freely establish high tariffs while the German 
government lost its power to regulate tariff legislation independently. 

3. German industry was confronted with a large number of new Euro- 
pean states, such as Poland, Czechoslovakia, and Jugoslavia, which all 
had new tariff borders and tried to become as nearly self-sufficient as 
possible. 

4. German industry had to import raw materials which, up to 1918, 
it had in its own territory, especially zinc, which now had to be imported 
toa large extent from Upper Silesia, which was under Polish jurisdiction.‘ 

5. German industry, on the other hand, had a very much greater ca- 
pacity than it had before the outbreak of the war, because during the war 
new plants were built, technical processes developed, and equipment in- 
stalled without any consideration for the economic future. The same 
happened in other countries, which up to the war sent their raw materials 
to Germany to have them transformed into finished products. 

6. The government itself lost not only its tariff power but also its social 
standing. The industrial class prevailed in the social structure of the 
nation. 

7. The government had to rely upon industry in connection with the 
performance of many provisions of the peace treaty, for instance, that 


8* Rathenau, Von kommenden Dingen 145 (1918). 
s’ Bergmann, Der Weg der Reparationen 112 (1926). 
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requiring the export of a certain amount of coal dyestuffs to the victorious 
countries, which provision could only be performed by the dyestuff in- 
dustry. 

8. The government had to rely. upon industry in the problem of de- 
mobilization and of transferring the returning army men to jobs in in- 
dustry. 

g. The government lost its position as the largest customer for arma- 
ment purposes and could not reestablish this position. 

Two outstanding events made the situation much worse. First, there 
was inflation. While the government could not cancel its foreign debt 
and while its domestic debt reappeared almost immediately, especially 
the debt connected with the peace treaty, industry undertook to cancel 
its own debt by the inflation policy. Second, the threat which existed 
during the whole inflationary period that a merchant might lose his entire 
capital by selling his products for paper marks without regard to the re- 
placement costs, became the basis for the cartel agreements between pro- 
ducers, wholesalers, and retailers, which will be discussed later. 

During the inflation the industrial merger movement developed very 
fast. The statistics relating to corporations in the time of inflation do 
not give us a true picture, because business organizations were estab- 
lished practically without foundation. The increasing number of corpora- 
tions does not clearly reveal the fact that during the inflction period 
the control of the entire German corporation capital began to be confined 
to an ever decreasing number of people. In this connection it may be 
stated that according to the statistics of 1940 the management of 170 
German corporations controlled 56 per cent of the entire German business 
capital.** 

Inflation’s worst immediate effect on the German economy was that 
industry, which already had a capacity much exceeding any regular Ger- 
man market, increased its technical capacity to a larger extent. Then 
came a period of “rationalization” and again German capacity grew even 
further, with the help of American loans. 

After this development the crisis began, for there was practically no 
idea what to do with this tremendous industrial power. Pre-war history, 
the development during the war, and this last development established a 
complete domination of German economic life by the industries which 
used these devices: the monopolization of products, the patent monopoly 
power, and predominant capital power. In all fields in which any group 


8 Frankfurter Zeitung (Nov. 16, 1940). 
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could exercise one of these powers, the industrialists, after they completed 
their own cartels, informed the wholesalers that they would only be sup- 
plied if they became members of the wholesalers’ cartel, and the whole- 
salers informed the retailers that they would only be supplied under the 
same conditions as those under which the industry supplied them. A 
typical example of the conditions in a field in which the production was 
monopolized is the Association of German Screw and Nut Producers. 
This association made an agreement with the Association of Screw Whole- 
salers. The by-laws of the association of wholesalers read as follows: 
“The purpose of this association is the regulation and improvement of the 
German screw business, especially the fixing of prices in the screw trade 
and the performance of eventual contracts to be made with the Association 
of German Screw and Nut, Producers, Diisseldorf.’”” No member of the 
producers’ association (and as early as 1929 there were no independent 
producers) could supply any wholesaler or any one else who was not a 
member of the trade association. The agreement between the two associa- 
tions regulated the kind of products to be sold and the price and conditions 


of delivery, not only between manufacturers and wholesalers but also be- 


tween wholesalers and retailers or any other kind of customers. 

Immediately after the inflation there was practically no field in the coal, 
iron, steel, or metal industries in which the producer had not an absolute 
control over the sale of his products reaching from his plant to the last 
consumer. It would not serve our purpose to describe many instances of 
these contracts. Nevertheless brief reference may be made to the decisions 
of the cartel court where typical situations in which businessmen resorted 
to this court are described.” 

A case typical of the second situation, the monopolization based on 
patent power, is the case of Telefunken. Telefunken controlled the Flem- 
ing patent which protected the cathode detector tube and the electrode 
tube, and patents relating to the circuit. That gave Telefunken, up to 
1941 a subsidiary of Siemens & Halske and A.E.G., an absolute control 
over the radio industry, wireless industry, and all enterprises manufactur- 
ing related medical equipment.* In the field of radio the Government in- 


8% The cartel court is organized in accordance with the provisions of the cartel decree of 
1923. The cartel court was abolished in 1940 and its tasks were entrusted to the Reichs- 
wirtschaftsgericht. The jurisdiction of the cartel court or of the Reichswirtschaftsgericht 
exists, for instance, in cases in which a member of a cartel alleges that the continuance of his 
membership is inconsistent with public interest and cannot be expected. 

* Von Bronk, Telefunken Patente, in 25 Jahre Telefunken (1928). 

* Equipment to examine heart activity and auditory disturbances is an example. 
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duced Telefunken to give a certain number of licenses.* From the very 
beginning, however, the grant of any license was made dependent on the 
joining of a cartel. Whereas the full effect of this system did not become 
clear before Hitler came into power, the appropriation of the associations 
of the radio industry and the radio trade by the National Socialist govern- 
ment amounted to a subordination of an existing commercial system under 
the political command of the party. The regulation of the market was 
accomplished before Hitler, as a market regulation by patent, effective 
from the manufacturer to the last consumer. That could be accomplished 
although the patent referred only to a relatively small part of the product 
sold. The National Socialist government was so much concerned when 
one of the important Telefunken patents came to a natural end that the 
government by decree provided that the patent “market regulation” 
should continue.® 

Discussions of the German monopoly situation have been confined too 
often to I. G. Farben. This combine may be classified between the group 
monopolizing by patents and that monopolizing by capital power. More 
and more the chemical industry began to apply for patents on practically 
everything. The research laboratories of the few remaining chemical 
works, connected among themselves by cartel and working agreements, 
systematically studied entire fields and closed them by a large number of 
patents. That was true in the development of plastics (the participants 
were I. G. Farben and Rohm & Haas) and in most pharmaceuticals (the 
three groups of enterprises participating were I. G. Farben; Merck, Boeh- 
ringer and Knoll, connected by a joint sales agency and an agreement re- 
lating to the exchange of information, etc. ; and Schering-Kahlbaum A. G.). 
Each publication in any chemical review or each patent application of any 
applicant in any country was given to the staff of the research laboratory 
to find anything that could be patented, no matter if the patent was a 
patent of evasion or supplement or protection against other inventors.* 

* As far as other uses of the tubes were concerned, it was extremely difficult to get any 
kind of license from Telefunken. I myself tried, on behalf of a client who had a very excellent 
reputation as a scientist, to get a compulsory license for the manufacturing of equipment for 


testing human hearing. The only success was that Telefunken itself brought the article on the 
market. 


% Kartell Rundschau 412 (1939). 

64 Some people may be inclined to believe that I. G. Farben is the only case. 

6s The terms patents of evasion, supplement, and protection are technical. I understand 
these terms as follows: 1) A patent of evasion is a patent accomplishing the same result as @ 
previous patent of another patentee without infringing it. This is especially so if the new 
patent is not based on any new theory and does not constitute any economic improvement. 
2) A patent designated as a supplement patent is one whose only aim is to secure protection 
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But in fields in which the patent situation had theoretically permitted 
competition, the factual power of the capital investment made such com- 
petition impossible. The capital required to build up efficient plants in 
the field of the heavy industries and the chemical industry, as well as in the 
machine and metal industry, became so tremendous that only very rich 
groups could attempt to enter any of these fields. As soon as a plant was 
completed, as for instance the nitrogen plant in Leuna or the plant of the 
Vereinigte Aluminumwerke in Lauta, a competitive plant would have been 
not only a disaster for the new entrepreneur but also for the old entre- 
preneur and for the public. Therefore, no bank would finance such an 
enterprise. The Vereinigte Aluminumwerke obtained a patent relating to 
the manufacture of aluminum out of clay in 1919. If it had tried to use 
this patent its just completed plant would have lost its value; therefore, 
the Vereinigte Aluminumwerke gave a license to its Italian subsidiary, 
but did not itself use this patent until a number of years later. 

So we learn that the government was confronted with the fact that 
the entire production and market conditions were regulated by the man- 
agement of a number of corporations which from year to year-either de- 
creased or became dependent on each other. To say that the government 
had a domestic policy when production and markets were regulated by 
monopoly powers, and wages and salaries by labor unions and employers, 
is to misstate the fact. Moreover, industry was confronted with a new 
international problem, which Hitler later characterized by the statement, 
“Export or die.” The earlier situation of German offensive and foreign re- 
action to it was now reversed: the outside world, including the new Euro- 
pean states, acted first by enacting high tariffs, by depriving Germany of 
her tariff power, by licensing systems for imports, for foreign corporations 
doing business, and for their establishment of local subsidiaries, by seizure 
of patents and trademarks. 

None of the devices used by German industry before the last war could 
help. The only governmental measure or policy which helped was the 
agreement between Germany and Russia relating to the financing of Ger- 
man goods to Russia. German industry did not have any chance other 
than 1) to find loopholes in the exclusionary system of the world for what- 
ever reasons these loopholes might exist; or 2) to find help from “within” 


for a previously patented process beyond the seventeen year protection period provided by 
the patent statute. This is accomplished by patenting other aspects of the old invention. 3) A 
patent of protection is one which blocks the way to patents of evasion or to any real technical 
progress because it secures the investment of the owner of another patent. 


% Marcus, Die grossen Chemiekonzerne (1929). 
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the outside world. Examples of these two techniques may be found in the 
chemical industry. 

America excluded German dyestuffs and chemicals after peace was re- 

established and included in the Tariff Act of 1922” the following provi- 
sion: 
If there is no similar competitive article manufactured or produced in the United States 
then the ad valorem rate shall be based upon the United States value as defined in 
subdivision (d) of Sec. 402, Title IV. For the purposes of this paragraph any coal-tar 
product provided for in this Act shall be considered similar to or competitive with any 
imported coal-tar product which accomplishes results substantially equal to those ac- 
complished by the domestic product when used in substantially the same manner... . . 
If there is any competitive article manufactured or produced in the United 
States the import duty is much higher. The German industry learned to 
use this provision for its own benefit in two ways: 

1. Nitrogen. In 1930 Mr. Bueb, the manager of the nitrogen plant of 
I. G. Farben, made the claim before a committee of the German Reichstag 
investigating the structure of the German economy that nitrogen had not 
been produced in the United States in spite of the seizure of the patent. 
The often alleged reason that it could not be produced during the war was 
that the patents did not describe the process sufficiently. This was veri- 
fied by Duisberg who later reported that the military control commission 
of the Allies demanded at the end of the war not only the processes used 
for production of powder, explosives, and gas but also the processes for 
production of raw materials such as nitric acid, ammonia, and sulphuric 
acid, which are the basis of every chemical plant. Much of this had noth- 
ing to do with explosives and war materials; the demands came only be- 
cause of a desire for economic profit. A list of the import duties to be 
paid for nitrogen manufactured by Leuna (I. G. Farben) in the different 
countries was available.’”” This list states that imports into the United 
States are free, under position 1583, in accordance with Paragraphs 27 and 
28 of the Tariff Act of 1922 as quoted above. So one loop-hole was found 
to bring nitrogen into the United States. After 1923 the German proc- 
esses were improved to a very large extent and new patents in this field 
were taken out. Imports into this country were entrusted to the Synthetic 


67 42 Stat. 862 (1922). 

* Ausschuss zur Untersuchung der Erzeugungs- und Absatzbedingungen der deutschen 
Wirtschaft. Verhandlungen und Berichte. 3 Die deutsche chemische Industrie 150 (1930). 

* Duisberg, Lebenserinnerungen 134 (1933). 

7 Ausschuss zur Untersuchung der Erzeugungs- und Absatzbedingungen der deutschen 
Wirtschaft. Verhandlungen und Berichte. 3 Die deutsche chemische Industrie 188 (1930). 
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Nitrogen Corporation which was under formal control of an American 
friendly to I. G. Farben interests. 

2. Dyestuffs. The Alien Property Custodian of the last war was es- 
pecially active in regard to dyestuff corporations. He repeatedly stated 
that the German dyestuff monopoly was of extreme danger to the safety 
of the United States. Therefore when he was asked in a Senate Committee 
investigation whether the German dyestuff firms should be excluded for- 
ever, he answered in the affirmative. In 1919 he sold 558 patents and one 
trademark belonging to the Elberfelder Farben Fabriken Bayer and Co. 
to Sterling Products Co.” The dyestuff patents of other firms were sold 
to Chemical Foundation, Inc. But these two groups of patents came back 
under the control, or at least strong influence, of the predecessors of I. G. 
Farben. The dyestuff patents sold to Sterling were not of immediate in- 
terest to that firm which was producing only pharmaceuticals. Sterling 
Products sold its dyestuff interests to Grasseli Chemical Co. In 1924 the 
Grasseli Chemical Co. came to an agreement with Elberfelder Farben 
Fabriken Bayer and Co. and another predecessor firm of the I. G. Farben, 
the Farbwerke vorm. Meister, Lucius and Bruening. In accordance with 
this understanding the Grasseli Chemical Co. assigned all dyestuff patents 
toa new corporation, the Grasseli Dyestuff Corp., to which Bayer assigned 
its present and future United States patents and trademarks relating to 
the manufacture of dyestuffs granted or applied for after the end of the 
war. Bayer acquired an interest of 50 per cent in the patents while 
Grasseli Chemical kept 50 per cent. Later the Hoechster Farbwerke ac- 
quired a sub-interest under Bayer. In 1925 the participation in Grasseli 
Dyestuff was changed when Grasseli Chemical reduced its participation 
to 35 per cent, and Bayer reduced its participation to 30 per cent, while the 
balance was assigned to H. A. Metz as trustee for Hoechster Farbwerke 
and to other predecessor firms of I. G. Farben. In the same year this com- 
pany became the exclusive selling agent in the United States for all dye- 
stuffs of the I. G. Farben firms. Grasseli Chemical changed its name to 
General Dyestuff Corp. The personnel of this firm was obtained by com- 
bining the dyestuff sales personnel of Grasseli Chemical, which was taken 
over by du Pont, with the dyestuff personnel of the firms of H. A. Metz 
and Kuttroff Pickardt and Co. General Dyestuff was optioned to I. G. 
Farben in 1926, and in 1928 I. G. Farben acquired all the shares of this 
corporation and its name was changed to General Aniline Works. 

There was another method by which the German dyestuff corporations 
returned to the American markets. The Chemical Foundation issued an 


™ See Report of Alien Property Custodian, S. Doc. 181, 67th Cong. 2d Sess. (1922). 
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import license, after the War Trade Board had given its consent, to Kut- 
troff Pickardt Co., Synthetic Nitrogen Products Corp., and General Dye- 
stuff Corporation. Kuttroff applied for licenses on certain of the patents 
of Chemical Foundation, Inc., all of which were granted. These licenses, 
in conjunction with the devices discussed above, opened the way for re- 
newed importation of important German dyestuffs protected by patents 
both new and old. 

As soon as these devices had accomplished their purpose, the German- 
owned subsidiary plant—the General Aniline Works manufacturing 
products within the United States—had an immediate advantage because 
products manufactured by any other foreign competitor, for instance, 
Swiss competitors, were excluded under the above mentioned provision of 
the American tariff act. Any domestic competition that arose could be 
excluded by patents newly granted for dyestuffs. 

Here then is the basis for one of the most important devices which gave 
German industry a chance in spite of all exclusionary legislation, inas- 
much as these domestic subsidiaries enjoyed all benefits provided for do- 
mestic corporations. Any kind of exclusionary legislation passed in addi- 
tion to that already in existence now worked in favor of the German- 
controlled subsidiary. 

In 1932 Imperial Chemicals joined the German-Swiss-French cartel; 
thus the entire front outside of the United States was consolidated. 
This international cartel controlled within the United States the following 
subsidiaries in the dyestuff field: General Aniline, Ciba, Inc., Sandoz, Inc., 
Geigy, Inc., and Cincinnati Chemical Corporation.” Furthermore, it con- 
trolled sales agencies and several manufacturing plants in almost every 
Latin American country of great importance. Although the United States 
subsidiaries ostensibly did not become members of the cartel, actually 
they were subject to the active control and direction of the cartel man- 
agers. The technique of controlling subsidiaries was implemented by the 
use of the patent system. Since the cartel firms had patents in every coun- 
try of the Americas they could exclude the United States subsidiaries 
from the Latin American market by assigning only the United States 
patent to the subsidiary. Then, should the subsidiary supply any firm in 
a country outside the United States without the permission of the owner 
of the patent in that country, it would violate that patent. This form of 
international cartel is directed from without against the interest of the 
United States by means of the subsidiary device and from within by the 
patent device. 


7 See United States v. Allied Chemical and Dye Corp., 10 U.S.L. Week 2779 (1942), for 
indictment of United States members of this cartel. 
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There is another kind of international cartel in which the situation is 
different. In some cases the German position was not strong enough 
either to prevent the establishment of a plant in the United States, and 
thereby to use all benefits granted by the United States tariff legislation, 
or to exclude foreign and American competition by establishing subsidiar- 
ies in this country. Then German industrialists had to look for an Ameri- 
can enterprise which was interested in those patents, either because it had 
other patents which could be made much more useful and valuable by 
exercising the license of the German patents, or which was afraid of the 
use of these patents in this country as a competitive means against its 
own products. As a practical matter then the American firm was willing 
to pay substantial amounts of money either to participate in the German 
patents or to exclude them orto exchange its own patents for the German 
patents. In these situations another form of international cartel was es- 
tablished. An interesting instance is the production of electric light bulbs. 
As was mentioned above, even before the outbreak of the last world war 
there was an electric light bulb patent association which made possible a 
complete exchange of all General Electric patents for all patents of other 
members. This system was resumed as soon as the last world war came to 
anend. At the end of 1924 the entire world electric light bulb production 
outside the United States was formally cartelized by two agreements: 1) 
the general patent and development agreement and 2) the agreement 
establishing the Phoebus S. A. (Compagnie Industrielle pour le Dé- 
veloppement de 1’Eclair A.G.).73 Phoebus had to guarantee to a certain 
extent the distribution of markets, the standardization of products, and 
restriction of production. The fact that the United States is not a member 
vi this cartel because of the antitrust legislation did not impress the presi- 
dent of the German electric bulb company, Osram G.m.b.H.K.G." The 
participation of an American enterprise in a world cartel chiefly through 
the device of patent exchange became very common. The full conse- 
quences of this device did not become clear before Hitler came to power. 
Its destructive character from the point of view of American security will 
be discussed later. 

The only case in which this device became more like a partnership than 
like a cartel agreement was the Standard Oil-I.G. Farben case.’ Carl 

% This cartel took the same form mentioned above in connection with the first German 
cartel, Rheinische Kohlen Syndikat. 

™ Meinhardt, Kartellstelle des deutschen Reichsverbands der Industrie 43 (1929). 

% On March 25, 1942, the United States Government and Standard Oil entered into a con- 


sent decree invalidating this agreement. United States vy. Standard Oil Co. of New Jersey, 
C.C.H. Trade Reg. Serv. ¥ 52,768 (D.C. N.J. 1942). 
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Bosch, the president of I. G. Farben, described the purpose of this agree- 
ment in the following way: 


In the field of the hydrogenation of coal our position is not easy. Therefore we have 
attempted to find means of cooperating with the big American oil concern, Standard 
Oil Co. of New Jersey. The field of the petroleum industry is so large and so completely 
under the control of three large concerns that the consideration of a new production 
method in a fight against these concerns would have been very difficult. 

In the nitrogen field the conditions were quite different. When we began to produce 
nitrogen we knew that we could produce profitably using the available technical equip- 
ment. However, in the field of hydrogenation of coal we knew from the very beginning 
that it would be years before we could tell whether or not production could be main- 
tained at a price level which would make competition possible. Even if this question 
could be decided in advance there was the expense of transforming small quantity ex- 
periments into production schemes of marketable quantities. The problem of obtain- 
ing liquid fuel out of coal is extremely important and its solution is in the national in- 
terest. If we had been forced to fight the large American oil companies the financial 
needs would have exceeded any immediately available funds. 

Therefore we believed it best to come to an agreement with the petroleum concerns. 

. .. . We made an agreement with Standard Oil by which they might use our proc- 
ess for treating raw oil in the United States. Our joint research work, which was to be 
the basis of the establishment of large research plants in three refineries of Standard 
Oil in the United States, proved quite soon that the agreement had to be amended. 
The business of the Standard Oil is not limited to the United States but covers all the 
countries of the world. Therefore it proved to be impossible to develop new processes 
to use and refine oil and its products in the United States and at the same time to re- 
strict the foreign subsidiaries of Standard Oil from using these processes. We learned 
more and more that we were divulging important discoveries gained in our experi- 
mentations with coal and tar hydrogenation by collaborating on the hydrogenation-of- 
oil problem. The two processes are very closely related. With respect to the coal 
hydrogenation which is of some importance to Standard Oil, especially in regard to 
countries which have cheap coal but no natural resources, it will become even more 
important to Standard Oil when natural oil becomes scarce in the United States. In 
regard to this process we had no agreement. 

To meet this situation and to make sure that our processes would be developed with 
the greatest possible profit, we decided in 1929 to establish a holding company with 
Standard Oil, the Standard I. G. Company, and to assign to this company the right 
of using all our patents in the field of hydrogenation in all the world outside of Ger- 
many. Standard Oil promised to bring in its patents in the same field. We intended to 
permit not only Standard Oil and its subsidiaries but the other large oil concerns or 
other proper firms to use our processes in the fields of oil, coal, and tin hydrogenation. 
The management of the new company was entrusted to Standard Oil. 

We reserved for ourselves, however, the exclusive right to use our new process in 
Germany and we made a special agreement in regard to the manufacture of gasoline 
by us for the German market. The conditions of this agreement protect our interests.” 


76 Ausschuss zur Untersuchung der Erzeugungs- und Absatzbedingungen der deutschen 
Wirtschaft. Verhandlungen und Berichte. 3 Die deutsche/chemische Industrie 630 (1930). 
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Bosch’s statement makes it clear that the principal idea is to meet the 
requirements of the German military effort by producing substitutes, 
even if more expensive than any available natural raw material. This can 
only be done if the owners of the natural products were driven from the 
German market or bribed by high prices not to undersell the substitutes. 
Bosch, an honest friend of peace, became, against his own wishes, the 
founder of the National Socialist trade policy. He states clearly that he 
had no chance to develop the hydrogenation plants in the fight against the 
American petroleum firms selling natural oil, because of the impossibility 
of competing in price with the natural product. The high price was for 
Standard Oil an inducement, and for I. G. Farben the condition, of de- 
veloping new processes in the oil field without which any idea of rearma- 
ment was necessarily hopeless. 

All forms of international cartel agreements, no matter whether offen- 
sive or defensive, deprived the German government of even its internation- 
al influence. Thus the international policy came to an increasing extent 
under the control of private groups cooperating with corresponding foreign 
groups. The list of the members of the committee sent by the government 
to Russia contains representatives of cartels and monopolies, although 
that agreement was the only governmental contribution to the solution of 
economic problems at this time. Perhaps the Russian government pre- 
ferred to negotiate with them because it realized the allocation of the ac- 
tual power within Germany. 

In 1932 the whole process had developed to the point where the German 
government had lost its power to formulate domestic and foreign policy. 
The attempts of Chancellors Bruening and Schleicher to restore the state 
failed. Their only serious attempt to fight can be seen in an emergency 
decree of the Bruening government decreasing all cartelized and monopo- 
lized prices by 10 per cent. The effect of this decree was frustrated by 
many policy devices of the “pluralistic” powers. In labor policy the un- 
ions followed exactly the same line. They were opposed to any govern- 
mental solution of the social situation and were rather in favor of extend- 
ing their own powers to the greatest extent. For example the Berlin sub- 
way strike in 1932 was their answer to the attempt of the government to 
adapt wages to the depression. This was the condition of the German 
nation on the eve of Hitler’s rise to power.§ 


§ The development of cartels and patent law under Hitler will be dealt with in a forthcoming 
issue of the Review. 





AWARDING CUSTODY OF CHILDREN 


Pavut Sayre* 


ANALYTICAL LIMITS OF EMANCIPATION AND CUSTODY 


USTODY is a slippery word. The courts do not always use it to 
cover the same things. For instance, is custody co-extensive 
with the parent’s rights in and duties toward the child, so that 

the parent can “give” all these rights and duties to another when he gives 
custody? And again, if the parent did give custody for the whole minority 
of the child, would this be tantamount to emancipating the child so far as 
anyresiduum of rights and duties in the parent was concerned? Although 
the language of the courts (and worse still, their thought) on these points 
is highly confusing, it seems fair to say, summarily, that custody is a term 
applied to interests less than all the rights and duties of the parent. Even 
after the parent has given the longest and fullest rights of custody that he 
possibly could to another, he still has a residuum of rights and duties." 
This basic confusion has in turn been brought about by the persistence 
of courts in talking about “total” and “partial” emancipation.? But when 


* Professor of Law, State University of Iowa. 


* Regina v. Smith, 22 L.J.Q.B. 116 (1853); In re Edwards, 42 L.J.Q.B. 99 (1873); Washaw v. 
Gimble, 50 Ark. 351, 7 S.W. 389 (1888); Hernandez v. Thomas, 50 Fla. 522, 39 So. 641 (1905); 
Chapsky v. Wood, 26 Kan. 650 (1881); Wood v. Shaw, 92 Kan. 70, 139 Pac. 1165 (1914); 
Stapleton v. Poynter, 111 Ky. 264, 62 S.W. 730 (1901); Marks v. Wooster, 199 S.W. 466 (Mo. 
App. 1917); State ex rel. Hodgdon v. Libbey, 44 N.H. 321 (1862); Cook v. Bybee, 24 Tex. 278 
(1859). 

2 For instance, the courts often say there is total emancipation by consent of the parent and 
the child, which is properly evidenced. Memphis Steel Construction Co. v. Lister, 138 Tenn. 
307, 197 S.W. 902 (1917). But in saying this the courts seem to forget that this is only what 
the parties agree to, and that the state itself through its public policy fixes the duty of the 
parent to care for a minor child in need regardless of any and all agreements of the parties 
themselves. Cf. Hall v. Hall, 44 N.H. 293 (1852); see 34 Harv. L. Rev. 334 (1921); 16 Ill. L. 
Rev. 243 (1921). 

It is also said that emancipation occurs by operation of law 1) where the parent abandons 
the child; 2) where the child marries, with or without parents’ consent; 3) where the child 
attains his majority. But these situations (except the last, under which, of course, the child is 
of age and there is no more problem) are merely situations where the rights and duties of parent 
and child are inoperative, and do not affect the ultimate duty of the parent to the child in case 
of need, and the child’s corresponding duties if the parent does care for him. And this is true 
even though under emancipation the child’s earnings are his own and cannot be reached by the 
parents’ creditors, and pass to the child’s administrator on the child’s death. Partridge v. 
Arnold, 73 Ill. 600 (1874); Smith v. Knowlton, 11 N.H. 191 (1840); cf. 33 Yale L.J. 663 (1924); 
24 Mich. L. Rev. 862 (1926). 
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we examine the actual holdings of the cases, it seems that there is no such 
animal as “total” emancipation, in the sense that a parent, even with the 
express agreement of the child himself, or the agreement of third persons 
as well, can ever free himself from all obligations to the child, or all con- 
sequent rights in the child.’ For instance, no court has ever held squarely 
that a parent is not liable for the care of a child who later becomes sick or 
disabled, no matter how “complete” the previous emancipation may have 
been.‘ The courts avoid saying this flatly by calling it “partial” emanci- 
pation, when they want to hold the parent still liable to the child under 
the circumstances.’ But this is obviously an evasion (though often uncon- 
scious or well intended), to construct a category in which they shall be 
free to say that a parent is still liable to the child because there never was 
a “complete” emancipation.’ This innocent sleight-of-hand in analytical 
reasoning is brought to book by the plain fact that no instance of “‘com- 
plete” emancipation can be found in the reports, in the sense that the 
parent is held to have absolved himself completely from all duties to his 
child in time of need and under unexpected circumstances, no matter how 
sweeping and unequivocal were the terms of the alleged emancipation or 
the purported grant of custody. 

The plain truth is that the unqualified granting of rights in the parent- 
child relationship is not possible under the common law, and is equally re- 
stricted in the courts of equity, where most of the rights of parent and 
child are usually determined. “Giving” and “granting” are terms that 
have grown up with the law of property, and are not literally comparable 
to the varied and complicated rights and duties within the family. We 
would expect the words “giving” and “granting” to deal with the transfer 
of the possessory interest in property or of the property itself. But even 
the parent does not have “possession” of his own child and he cannot 
transfer a possession to another when he does not have it himself. The 
only place where we have literal possession in the case of human beings is 
in the case of chattel slavery, and there are a number of cases decided in 
the southern states before the Civil War that seem to put decided limits to 


3 People v. Mercein, 3 Hill (N.Y.) 399, 410 (1842). As an incident to this, the awarding of 
custody by a parent is held to be revocable in a basic sense, since it is revoked on the death of 
the parent making it, if the other parent survives. Smith v. Young, 136 Mo. App. 65, 117 S.W. 
628 (1908). 

4 Lufkin v. Harvey, 131 Minn. 238, 154 N.W. 1097 (1915); Porter v. Powell, 79 Iowa 151» 
44 N.W. 295 (1890). 

5 Torrington v. Norwich, 21 Conn. *543 (1852). 

* Commonwealth v. Graham, 157 Mass. 73, 31 N.E. 706 (1892); Cochran v. Cochran, 196 
N.Y. 86, 89 N.E. 470 (1909). 
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the doctrine even in this instance.’ In a word, the rights and duties of a 
parent in his child at law and in equity are far too complicated and far too 
elusive to be subsumed under such rule-of-thumb property terms as 
“give” or “grant,” in the sense that the parent, even with the assent of the 
child and of third persons, can finally release himself of all his rights and 
duties to a child, no matter how completely he may intend to do so.* Any 
other result makes us talk of “giving” custody, or “granting” emancipa- 
tion, as if we were selling a slave, or transferring a piece of land, and is as 
offensive to moral values, and to the requisites of modern culture, as it is 
unsound in legal analysis and unsupported by court decisions.° 


CUSTODY IS A MATTER OF VARYING RELATIONS, RIGHTS, AND DUTIES 


We rightly think of custody as the immediate supervision and control 
of a child.*® By reasonable implication, it usually carries with it various 
duties to the child by way of care and support, and it may also carry 
rights to the child’s services and other advantages." But these rights and 
duties may be said to vary with circumstances. In other words, they are 
not inseparable from the right of custody alone, and they may remain 
with the parent and be exercised by him in spite of his granting custody 
generally to another.” Thus even in divorce proceedings where complete 
custody is granted to the wife, although the husband is ordered to support 
the child, some courts will hold that the right to the child’s earnings is 
given to the mother, as incident to her right of custody; other courts will 
award this right to the father, feeling that such earnings are more nearly 
incident to the duty of support which the father, in this instance, is dis- 
charging." But the courts do talk about complete emancipation, as if 

7 State v. Taylor, 2 McCord (S.C.) 483 (1822); Commonwealth v. Carver, 5 Rand. (Va.) 
660 (1827). 

® Wallace v. Cox, 136 Tenn. 69, 188 S.W. 611 (1916). 


* Lufkin v. Harvey, 131 Minn. 247, 114 N.W. 763 (1908); Merrill v. Hussey, 101 Me. 439, 
64 Atl. 819 (1906). 

*© Pound, Individual Interests Involved in Domestic Relations, 14 Mich. L. Rev. 177 
(1916); 15 Va. L. Rev. 492 (1929). 

™4U. of Pitt. L. Rev. 302 (1938). 


Keller v. St. Louis, 152 Mo. 596, 54 S.W. 438 (1899). There is no action solely to deter- 
mine custody of children. The remedy is by habeas corpus at common law, or under state 
statutes that regulate the parent-child relationship in its entirety. People ex rel. Sisson v. 
Sisson, 271 N.Y. 285, 2 N.E. (2d) 660 (1936); Finlay v. Finlay, 240 N.Y. 429, 148 N.E. 624 
(1925). See Custody and Control of Children, 5 Ford. L. Rev. 460, 464 (1936). 

*3 That the mother must support the child where she is given custody upon divorce, see 
Husband v. Husband, 67 Ind. 583 (1879); Stone v. Duffy, 219 Mass. 178, 106 N.E. s95 (1914); 
but that the father remains obligated for support where the alimony does not expressly cover 
the children, see Pretzinger v. Pretzinger, 45 Ohio St. 452, 15 N.E. 471 (1887). See 39 Harv. L. 
Rev. gor (1926). 
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there were no rights or duties left in the parent at all after it has occurred; 
and they do talk about custody as if it were a property interest, like “pos- 
session,” or “title,” which carried with it a complete and well-understood 
set of legal rights and duties."* 

This literal and artificial presentation of custody which we have today 
can be explained in part by its ancestors. The notion of custody goes back 
to early times when personal rights were very few, and these few in turn 
were tied up with the land itself through the feudal system." Custody of his 
children was a thing that the father could and often did transfer to another 
than his wife by appointing another guardian of these children in his will.” 
But at this time the rights of wardship and marriage were also tied up with 
the land law and were important items of sale, purchase, and investment 
in feudal times.’ Particularly, custody was tied up with the “binding 
out” of children as apprentices to learn a particular trade or profession."® 
On a more plebeian level, it was also tied up with indentured servants." 
In all these cases, the master to whom the parent had bound the child for 
a term of years had a very considerable interest in his labor, much as a 
slave buyer had an interest in the labor of his slaves, or as any commercial 
concern may now have an interest in the work of its employees, who are 
engaged by contract for an indefinite period.”° Custody of the child, and 
the general parental authority going with this custody, was an integral 
part of this large commercial interest. 

Under such circumstances we can readily understand (though we need 
not approve) that the parties and the courts would talk about “giving” 
custody in these apprenticeship cases, where the master had a straight 
commercial interest in the work of the child. The real trouble is that this 
notion of “giving a child” is in constant use today without apparent of- 


4 Nelson v. Wilson, 97 S.W. (2d) 287 (Tex. Civ. App. 1936), noted in 15 Tex. L. Rev. 375 
(1937). But see Mulkey v. Allen, 36 S.W. (2d) 198 (Tex. Com’n App. 1931), noted in 30 Mich. © 
L. Rev. 155 (1931). 

Sy Vinogradoff, Historical Jurisprudence 163-369 (1920); Maine, Ancient Law c. 10 
(Pollock’s ed. 1906). 

©; Bl. Comm. *453; Matter of Andrews, L.R. 8 Q.B. 153 (1873); Rex v. Greenhill, 4 
A. & E. 624 (1836). 

17 See generally 1 Pollock and Maitland, History of English Law 318 et seq. (2d ed. 1899). - 

** For a collection of authorities on apprenticeship and indentured servants, see Musgrove 
v. Kornegay, 52 N.C. *71 (1859); cf. United States v. Bainbridge, Fed. Cas. No. 14,497 
(1816). 
9 Note 18 supra. 


*° Miller v. Miller, 123 Iowa 165, 98 N.W. 631 (1904), is by way of dictum contra to these 
cases, not in expressly holding that a parent could give all his rights irrevocably in giving 
custody to another, but in stating that such a result might perhaps be possible if this intent 
were sufficiently precise and unequivocal. 
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fense either to the courts or the parents themselves. When a mother dies 
leaving a baby, and the father is not equipped to care for the child, he is 
said to “give’’ the child, to his deceased wife’s sister perhaps, and if the 
sister in turn retains custody of the child for more than a year or so she 
feels that the “gift” is permanent, and that the father cannot recover his 
own child.” 

To meet this situation, the courts use varying language. They say that 
the transfer of custody will be considered permanent, unless its temporary 
nature was expressly indicated;* or they may make matters worse by 
hiding what they really do under talk about “presumptions.” In fact the 
actual decisions do not establish more than we found in the emancipation 
cases: there is no such thing as a parent “giving” custody of his own child 
to another, in the irrevocable sense that under no circumstances could he 
again have custody of the child solely because of this alleged gift.*> The 
rights and duties of parent and child inter se involve a relationship which 
may be varied by the introduction of third parties in keeping with the in- 
tent of all concerned; it is not a property right that can be sold or possessed 
like a haunch of beef sold for cash on the barrel head. 


THE BEST-INTERESTS-OF-THE-CHILD TEST V. THE INTERESTS- 
OF-ALL-THE-PERSONS-INVOLVED TEST 


Under the early common law the father had exclusive custody of his 
children,*s and this custody could not be taken from him, unless, through 
his own fault, he actually kept the child in such degraded conditions that 
the child itself might become delinquent. Poverty of the father, laziness 
on his part in failing to provide better living conditions for the child, even 
the degraded nature of the father’s own life, provided that this was not 
literally impressed upon the child in his daily living—all these were not 
sufficient to take custody from the father.” But later, when the courts 


** Chapsky v. Wood, 26 Kan. 650 (1881); In re Rosenthal, 103 Pa. Super. Ct. 27, 157 Atl. 
342 (1931), noted in 18 Va. L. Rev. 458 (1932). 

Bonnett ex rel. Newmeyer v. Bonnett, 61 Iowa 199, 16 N.W. 91 (1883). 

3 State v. Baldwin, 5 N.J. Eq. 454 (1846); In re Galleher, 2 Cal. App. 364, 84 Pac. 352 
(1905); Cormack v. Marshall, 122 Ill. App. 208 (1905). 

24 Commonwealth v. Graham, 157 Mass. 73, 31 N.E. 706 (1892); State ex rel. Scott v. 
Lowell, 78 Minn. 166, 80 N.W. 877 (1899); Cochran v. Cochran, 196 N.Y. 86, 89 N.E. 470 
(1909). 

*5 See Wellesley v. Duke of Beaufort, 2 Russ. 1 (1827). For a very just attack on the asser- 
tion that custody of the parent and services of the child are correlatives of the father’s duty 
of support, see Reciprocity of Rights and Duties between Parent and Child, 42 Harv. L. Rev. 
112 (1928). 

26 Vercer v. Ford, 37 Ark. 27 (1881); Rex v. Greenhill, i4 A. & E. 624 (1836). 
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held that the mother necessarily had custody on the father’s death,”’ and 
still later in this country when statutes were passed in most states giving 
custody to the father and mother jointly,”* the courts began to talk about 
the “presumptive” right of the father (or the father and mother) to the 
custody of the child—a presumption that could not be overcome unless 
“the best interest of the child required it.”*® If the courts met the ques- 
tion, should custody be awarded to a person other than a parent merely 
because that person was of high character,’° entertained real affection for 
the child,* or could give the child much greater cultural and educational 
advantages (because he had more money) than could the parents,* then 
the courts usually avoided a straight answer to this question, by talking 
of presumptions again and by saying that under the particular facts in 
that case, the best interests.of the child were not sufficient to take cus- 
tody from the parent in view of the initial presumption in the parent’s 
favor.33 

There is very impressive authority for all this.** When the courts gave 
up talking of absolute rights of custody in the parents (short of proved in- 
jury to the child from their own disgraceful conduct), they took to talking 
of the “best interests of the child” as the true basis for awarding custody, 


27 For the statutory change in England, see Guardianship of Infants Act 1886, 49 & 50 
Vict., c. 27, § 5. The American cases dealing with this shift in recognizing the mother’s right 
to custody at least on the death of the father are well collected in Matter of Badger, 286 Mo. 
139, 226 S.W. 936 (1920). 

** For a summary of the statutes on joint custody see 4 Vernier, American Family Laws 18 
(1936). 

»» “To abandon this comparison and to make use of the ordinary legal phraseology, the 
father will be preferred over the mother if all other things are equal and either parent will be 
even more clearly preferred over a third person, unless, the third person is better fitted for the 
custody of the child; but in all cases the test is not the ‘rights’ of the persons claiming custody 
but the welfare of the child.” Brown, The Custody of Children, 2 Ind. L.J. 325, 326 (1926). 
This rule has received recent restatement in Lancey v. Shelley, 2 N.W. (2d) 781 (Iowa 1942). 

3° See Kelsey v. Green, 69 Conn. 291, 37 Atl. 679 (1897). 

3* Chapsky v. Wood, 26 Kan. 650 (1881). 

# Corn v. Hollon, 191 Ind. 248, 132 N.E. 587 (1921); Clayton v. Kerbey, 226 S.W. 1117 
(Tex. Civ. App. 1920). 

33 For an excellent discussion of this innocent sleight-of-hand in juggling legal concepts, 
see the statement of Mr. Justice Story in United States v. Green, Fed. Cas. No. 15,256 (1824). 

34 See Chapsky v. Wood, 26 Kan. 650 (1881). Indeed one could almost say that there is no 
case which does not fully affirm that the “best interests of the child” is the ultimate test, if 
indeed the court has gotten beyond the mere juggling of legal presumptions of rights to custody 
in the father, mother, and others. After a full discussion of all the cases in his article, Professor 
Brown reaches this conclusion, “. .. . the general attitude of the court that the welfare of 
the child is controlling . . . . is entirely correct and praiseworthy.” Brown, op. cit. supra note 
29, at 330. 
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and they tended to let this principle crowd out the presumptions in the 
parent’s favor, until this test of the “best interests of the child” has grown 
in emphasis so that it is now in fact, though not always in theory, almost 
the sole basis for the award of custody.*5 For that matter, the law reviews 
and critical writers generally approve this test without exception and hail 
the high achievement of the courts in deciding this delicate question by 
such worthy principles.** Courts and legal writers alike seem so pleased 
with themselves in hitting on the best-interests-of-the-child test, that they 
are both unable and unwilling to think of anything else.*’ 

Mr. Justice Brewer set the fashion and did much to establish the whole 
doctrine by his famous opinion in Chapsky v. Wood,** when he was a mem- 
ber of the Supreme Court of Kansas before going to the Supreme Court of 
the United States. The case involved an equity proceeding brought by a 
father to recover custody of his young daughter, whom he himself had 
“given” to his deceased wife’s sister. The child was given by the father to 
this sister soon after birth upon the death of the mother, when the father 
was in no position to provide an adequate home for the baby. The gift 
was not expressly for any length of time, though the child did stay with 
this sister for five years before the father was able to provide an adequate 
home with his father (the child’s grandfather) and his own unmarried 
sister. The mother’s sister who wanted to retain the custody was married, 
had children of her own, and was conscientiously providing a wholesome 
home for the child. The court did not say unqualifiedly that the gift of 
the child was not revocable under proper circumstances, but it did say, 
first, that such a gift could not be revoked where the parent had caused 
the third person reasonably to rely on continued custody where that per- 
son was worthy; and, second, that custody would not be taken from the 
third person under the circumstances of this case because the best inter- 
ests of the child required that she remain with the mother’s sister.3® With 
evident relish, the court repudiated the former rule which affirmed the 


38 Chapsky v. Wood, 26 Kan. 650 (1881), and cases there cited. 

36 Madden, Persons and Domestic Relations 372-75 (1931); Brown, op. cit. supra note 31; 
22 Minn. L. Rev. 899 (1938); 30 Mich. L. Rev. 155 (1931); Friedman, The Parental Right to 
Control the Religious Education of the Child, 29 Harv. L. Rev. 485 (1916). 

37 The cases and the commentaries indicate that the courts and writers are content with the 
“best interests of the child” and do not press further even to discuss “the best interests” of 
other persons (father, mother, etc.) who are necessary parties to the custody proceedings. 
Note 36 supra. 

38 26 Kan. 650 (1881). 


39 The court does not directly discuss the effect on any other person of the award of the 
custody to the aunt. 
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parent’s primary right to custody, and, having rejected this, the court 
luxuriated in the solemn self-righteousness of applying the best-interests- 
of-the-child test against all comers. The last part of Mr. Justice Brewer’s 
opinion has been widely quoted by other courts and text writers and uni- 
formly approved.*° 


Again, and lastly, the child has had, and has today, all that a mother’s love and care 
can give. The affection which a mother may have and does have, springing from the 
fact that a child is her offspring, is an affection which perhaps no other can really 
possess; but, so far as it is possible, springing from years of patient care of a little, 
helpless babe, from association and as an outgrowth from those little cares and mother- 
ly attentions bestowed upon it, an affection for the child is seen in Mrs. Wood that can 
be found nowhere else. And it is apparent that, so far as a mother’s love can be 
equaled, its foster mother has that love, and will continue to have it. 

On the other hand, if she goes to the house of her father’s family, the female in- 
mates are an aunt just ripening into womanhood, and a grandmother; they have never 
seen the child; they have no affection for it springing from years of companionship. 
While she is a child of perhaps a favorite son or brother, she is also the child of a dis- 
owned or repudiated daughter-in-law and sister-in-law, and the appeal which the child 
will make naturally—and the child is one to make a strong appeal to anyone—will 
always be shadowed and clouded by the fact that she comes from one who was not a 
favorite in that family. 

Human impulses are such that doubtless they would form an affection for the child 
—it is hardly possible to believe otherwise; but to that deep, strong, patient love which 
springs from either motherhood, or from a patient care during years of helpless baby- 
hood, they will be strangers. 

They cannot have this; and to my mind, I am frank to say, this last is the con- 
trolling consideration. And these three considerations are those which compel us to say 
that we cannot believe it wise or prudent to take this child away from its present 
home, where it has been looked upon as an own child; and, if we should see a child of 
ours in the same circumstances, we cannot believe that we should deem it wise or 
prudent to advise a change, notwithstanding the pecuniary advantages that might 
seem to be offered to it. 

The judgment of the court therefore is, that the child will be remanded to the re- 
spondents; and the petition is dismissed, at the cost of the petitioner.” 

4° Note 36 supra. 

4* The court had previously commented on the greater wealth on the father’s side, but dis- 
missed this as unimportant on the ground that the grandfather was an elderly unresponsive 
man and the father was also somewhat cold. “He [the father] seems to us like a man still and 
cold, and a warm-hearted child would shrink and wither under the care of such a nature rather 
than ripen and develop.” Chapsky v. Wood, 26 Kan. 650, 656-57 (1881). Of course, this 
estimate of the facts may be fair but since it seems clear that the court was prejudiced in 
judging other facts, it seems at least likely that this also is an overstatement. In litigation of 
this kind in open court, the father might well feel a certain diffidence and embarrassment which 
would make him seem unduly reserved, while this aunt, in her self-assertive emotionalism, 
could give free expression to her affections, which put her in an attractive light before the 
court. 

# Chapsky v. Wood, 26 Kan. 650, 658 (1881). 
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Apart from the question of whether all this amounts to good law, is it 
good morals, or honest sentiment, or even fair comment on the actual 
facts of the case? For instance, the court says that as a practical matter, 
this sister of the deceased mother is the only one who could give even a 
fair substitute of mother’s love to this child, or receive the love of the 
child herself. But the child is only five years old, this sister of the mother 
has a home and other children of her own to absorb her interests, and there 
is nothing of an affirmative nature to show that this child got more than 
routine, wholesome care in this home; certainly there is nothing to sup- 
port this sweeping conclusion that even routine care could not be obtained 
for the child elsewhere. After going into these fantastic raptures 
over the mother’s sister, the court has this to say of the father’s 
home and the father’s sister: “On the other hand, if she goes to the 
house of her father’s family, the female inmates are an aunt just ripening 
into womanhood, and a grandmother 43 This is so extreme in its 
prejudice that it does not have even sufficient contact with the facts to be 
funny. Even extreme irony or riotous humor must have some connection 
with the facts in order to make its point by contrast. Isn’t the mother’s 
sister also “female,” isn’t she also an “inmate” of her home, and isn’t she 
also the “aunt” of the child involved? In all these respects, the two per- 
sons in question are identical, yet the court goes out of its way to heap 
terms of slurring contempt upon one while it flies off into lyrical encomi- 
ums of the other. The sole difference that the court mentions is that the 
aunt on the father’s side is “just ripening into young womanhood.” Is 
that a crime? In keeping with the best psychological and sociological 
opinion, is it not rather the indication of a time of life when the sympathies 
and the generous instincts are most active, so that this aunt might serve 
the child’s interests much better than the other one? 

Perhaps a fair view of the case comes down to this. Justice Brewer and 
his brethren, engaged for the most part with legal problems of a very dif-. 
ferent nature, took hold of this one with the relish that comes from dealing 
with attractive new material, and were guilelessly anxious to show that 
the impressive weight of their judicial labors did not make them impervi- 
ous to human interests of a more elusive nature. Justice Brewer was a 
fine man, a very competent technical lawyer, and a jurist of considerable 
vision in the field of judicial statesmanship. But he was not at home in 
juvenile court work. Does not the decision itself in fact submerge the 
higher interests of childhood? True, the aunt on the mother’s side seems 
able to provide a normal home with other children, giving advantages of 

43 Thid., at 657. 
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wholesome general surroundings that the father’s home might find it hard 
to duplicate. But the court does not decide the case on that fair and un- 
derstandable basis. On the contrary, it is determined to rest its decision on 
effusions about “mother love” that are entirely unsupported by the facts. 

For instance, what if a married couple, unfortunately, have only one 
child, while a sister or brother of the husband or wife has a family of sev- 
eral children. Would this in itself justify a court in taking their only child 
from these parents, substantially breaking up their home, and destroying 
the interdependence of their lives, merely because this brother or sister 
could give this more “normal” home life? One doesn’t need to read Emer- 
son to know that there is a great flexibility and a high degree of adjust- 
ment in the compensations of life.4 The only child, in the case we are sup- 
posing, would lose in companionship of other children in the home, but 
surely this could be largely made up to him through his companionship at 
school and the hospitable atmosphere of his home to the free and happy 
visits of other children, while the high quality (though not unduly in- 
tense) companionship of his parents, and their complete devotion to his 
welfare, would be a compensating source of cultural wealth which a child 
in a large family might miss. 

We can be almost certain that these compensating advantages of the 
single child in the home should prevail, where, as in the Chapsky case, the 
alternative is to have the child grow up in a foster home, where he is not 
even an adopted child, and where this divided allegiance might well be- 
come a source of emotional conflicts and unhappiness as the child grew 
older. 

But such unfair results are quite likely where the court uses a test that 
covers only a part of the interests involved, and, as it were, forces a par- 
tial view from the beginning. The test laid down here and approved else- 
where is “the welfare of the child.” But such a test will in fact injure the 
child, and, from its very partiality, shows a lack of understanding of the 
child itself. In its artificial parade of taking high moral ground, it really 
sinks to a very low level, since it decides cases by ignoring the actual needs 
of the child, and throws the child’s relationships generally into a condition 
that is unnatural, and unwholesome. Is the ideal of rough and tumble 
mediocrity, which the court decisions tend to realize, the best the courts 
can do in this situation? For instance, in the Chapsky case, the little girl is 
going to grow up, and when she is a few years older she will begin asking 
questions, and, even more important, the other children with whom she 
plays will ask questions. ‘Why don’t I live with my father, if I have a 

‘* Emerson’s Essay on Compensations. 
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father?” “Is he a bad man?” “Is he in jail?” she may ask, Or, coming 
from the other children, “You must be ashamed of your father, or you 
would live with him, the way we do, or at least he would be dead, and you 
would have him in the cemetery like respectable people do!” “So your 
father was so bad, that the police had to go and take you away from him! 
Isn’t that awful? You poor thing!” Is this altogether the wholesome re- 
sult that the court envisaged? 

Perhaps the trouble here is basically somewhat the same as we noted in 
the alleged doctrine of “‘complete emancipation” and the alleged power of 
a parent to “give” his child to another. We are dealing with relationships, 
not with property interests, in all three cases, and this is particularly im- 
portant in this third case, where the courts have fixed upon the test of 
“the best interest of the child” as conclusive. Would it not be better to 
use the same sociological approach that would be involved in situations 
generally where there is a basic conflict of interests between the parties to 
the litigation?** Thus in deciding custody cases the court could try to give 
effect to all the individual interests subsumed under all the social interests 
involved. In this way the court would not have to use artificial presump- 
tions of any kind—either presumed rights of the parents to custody, or a 
presumption for or against the alleged permanence of the “gift” of the 
child, where the parent has transferred custody without expressly de- 
limiting its duration. 

Much good might come of this. Even the best interests of the child 
cannot be served in fact without considering the interests of other mem- 
bers of the family. The effects of custody are more important for the wel- 
fare of the child (bearing as it does on his interests in daily life in a thou- 
sand ways) than they are for the adult members of the family, and particu- 
larly the claimants to custody. In addition to this, and apart from senti- 
ment or affection, we quite justly put the emphasis on the children, be- 
cause with them lies the future, and it is only through them that any 
(whether or not they are parents themselves) can hope to have a continued 
world for their efforts. This is a demonstrable fact. If there are no chil- 
dren, the world must come to an end with the death of those now living. 
Such a situation would not only remove incentive for daily effort of every 
kind among all people everywhere, but it would also bring a general 


48 See generally, Korkunov, General Theory of Law § 25 (Hastings’ transl. 1922); Charmont, 
The Conflict of Interests Legally Protected in French Law, 13 Ill. L. Rev. 461, 693 (1919); 
Pound, Preventive Justice in Social Work, Proceedings of the National Conference of Social 
Work 151 (1923); Pound, Interests of Personality, 28 Harv. L. Rev. 343 (1915). 


# Pound, op. cit. supra note 1o. 
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despair which would cause disintegration and destruction of the people 
now living at a much earlier date than their life-span under normal condi- 
tions would make probable. 

On these two definite bases, we gladly grant the primacy of the child’s 
interest, but it is none the less extremely superficial to state the problem 
in terms of these interests alone. For instance, in the Chapsky case, the 
young father who is asking the custody certainly has interests which the 
true welfare of the child itself should cause the court to respect. This 
young man has no wife or other children. It might well be that his com- 
panionship with this little girl would become a matter of priceless value to 
both of them and that both their lives would be enriched by it. And this 
relationship might very probably be far deeper and richer for the child 
than any she would find in her aunt’s family, where she was not even 
adopted, and had at most the legal and social status of an outsider. And 
here we must note again what we mentioned in an indirect way at first: 
it is of primary importance that the court should keep its eye on excellence, 
and seek to secure the very richest, finest life for the child, rather than fix 
its eye on mediocrity and feel that its duty is done when it has secured so- 
called normal home life. Here again the old analogies of “market value” 
and “fair value” that the courts use in fixing their crude approximations 
of real value when working out their remedies in disputes over property, 
are sadly inadequate when applied to children. Custody is determined in 
a court of equity, custody involves human lives, and (more important 
still) custody involves new human lives with nearly all their future before 
them. Perhaps we get on fairly well with general standards for fixing the 
price of hogs, but the result would be ridiculous, if it were not so degrad- 
ing, to use these standards in the case of children. Platitudes that tend to 
glorify apple-faced mediocrity and to defeat the higher joys, excellencies, 
and achievements of life are particularly offensive when the future welfare 
of children is involved. 

The best-interests-of-the-child test is inevitably artificial and tends to 
produce unfair or even vicious results when applied in fact, unless one uses 
this test as a philosophical concept, and thinks of the child in an abstract 
or ideal sense, as an Hegelian might do. Under this approach, one can 
think of the best interests of the child, as an idealistic persona, in keeping 
with the highest cultural values, and in a ‘manner that is entirely com- 
patible with a like complete idealistic realization of all the interests of all 
the other members of the family, as well as of third persons who are con- 
nected with the custody proceedings. 

In keeping with the dominant sociological approach at the present 
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time, especially in the field of family law, it does seem preferable in this 
case to consider individual interests and social interests in reaching a result 
that gives effect as fully as possible to the social interests involved, sub- 
suming the individual interests of each person connected with the award 
of custody in a fair way under the appropriate and fully recognized social 
interests.‘7 Inevitably when custody is awarded the lives of those who 
formerly had custody of the child are affected, as well as the lives of those 
to whom the court will give custody in the proceedings before it. All of 
these people have legally recognized interests in this relationship. It is of 
decided social and cultural importance for the entire community where the 
law is in force. If ever the law should keep its eye on the dynamic quality 
of the facts involved when juggling legal concepts, this is such a case. The 
one who has custody is a good person, we hope, and everything about his 
character and way of life will affect the child favorably; but, by common 
experience everywhere, the child may have even more influence on those 
with whom it lives than they have on it. In a word, it is not a field for 
fixed legal concepts adapted to isolated instances, like a single contract or 
a single tort. It isa relationship that has within it almost all the complex- 
ity of life itself. If ever there was a case in which the courts should weigh 
carefully all the individual interests and all the social interests involved, 
this would seem to be that case. Perhaps the final thing to note is that the 
growth of the child itself requires this, and this can be given effect socio- 
logically, although the idealistic approach may seem the more convincing 
in this one aspect. In a word, we grow by what we do and by what we 
give (however you phrase it psychologically) more than by what others do 
for us or by what we receive. Thus in considering the interests of other 
persons in a custody proceeding, we quite justly are concerned for these 
other persons themselves; but here again the best-interests-of-the-child 
test itself requires that the interest of others be realized, in order that the 
child may have the richest, fullest life through what it does and what it 
gives.* 

But whether the courts use an idealistic or sociological approach in de- 
termining custody, it does seem of the first importance that they consider 
ethical values, even those of a somewhat elusive nature. Perhaps the 


47 Pound, op. cit. supra note 10. 


4* On the reciprocal nature of legal rights, and the growth of individuals through what they 
give as well as what they receive, see Hocking, Present Status of the Philosophy of Law and 
Rights 58 et seq. (1926); Thorndike, Human Nature and the Social Order 403 et seq. (1940). 

On. some phases of the ethical side in a sociological approach, see Modern Theories of Law 
(Essay on Roscoe Pound by Sir Morris Amos) 86 et seq. (1933)5 Sayre, Mr. Justice Holmes— 
Philosopher, 27 Iowa L. Rev. 187 (1942). 
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chief objection to an idealistic approach generally, is that this idea, which 
is the assumed test, tends to lose its dynamic quality so that the courts as 
well as able jurists everywhere come to accept things as they are as the 
actual equivalent of the realization of the idea in fact. Like poor Hegel, 
they come to defend the status quo regardless of the high quality of their 
ethical criteria. On the other hand, the danger with the sociological ap- 
proach is that courts and jurists generally do not realize that consciously 
or unconsciously they must evaluate the material which they secure 
through their readings of the cases, or their so-called “factual” surveys 
of the way people live in society. Because of this self-deception, they too 
come to look at things as they are so.long and so reverently that they 
come to be self-hypnotized by these alleged “facts” and defend the status 
quo, just as the idealist is hypnotized by a too intense concentration on 
his own “‘idea.”’ For both the idealist and the sociologist, it may finally 
all come down to a matter of gazing in the crystal ball. 

It is supremely important in custody cases, which deal so intimately 
with human lives, that these twin follies shall not frustrate the actual ac- 
complishment of the court, whatever method is used. In custody cases we 
deal directly with complicated ethical and psychological values for all the 
people involved. For instance, however much one may want another’s 
welfare, he may in fact be injured if he is given no opportunity to work 
and play with other people, and find his growth and his happiness in 
seeking the welfare of others. But for this kind of growth in a child, there 
must be not merely heavy-handed mediocrity or well-intentioned igno- 
rance, but the highest possible degree of excellence and understanding in 
the one having custody. This essential emphasis on excellence is not only 
not realized, but not sought after or even discussed, in these very opinions 
that talk in high-flown language about the welfare of the child. And in 
striving to have the courts consider all the interests involved, on the high- 
est possible plane, we will still fail if the courts, in using either an idealistic 
or sociological approach, become hypnotized by their own method and fail 
in fact to give effect to the actual ethical values involved. If you ask ex- 
actly what this method should be, I hestitate to say more than this: ethi- 
cal values are elusive things. Many of our jurisprudential methods are ex- 
cellent in theory, but often so evolved and so indirect that the ethical con- 
tent itself is lost or hopelessly diluted before it reaches the actual result in 
daily life from the decision of the court. Perhaps the best method is the 
one that gets the ethical content discussed directly and immediately and 
in fact gets this ethical content into the results of a court decision in terms 
of the daily living of those affected by this decision. 
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CUSTODY IN THE CONFLICT OF LAWS AND IN DIVORCE CASES 


Apart from the criminal law, and the situations affecting custody gen- 
erally in private law, the problems of custody in the conflict of-laws and 
in the law of divorce and separation must receive our attention. So far 
as the conflict of laws goes, the bases of custody have, from very early 
times, been considered different from other matters, and especially differ- 
ent from the determination of marriage, annulment, separation, and di- 
vorce, with all of which the custody of children is, of course, closely con- 
nected. With certain qualifications of great importance, the validity of a 
marriage (or its annulment) is determined by the law of the state of the 
marriage, while the validity of a divorce or a separation decree is deter- 
mined by the law of the state issuing it. This assumes, of course, that the 
parties were domiciled there for divorce purposes, and that the decree con- 
forms to the requirements of the matrimonial domicile under the Haddock 
doctrine.*? And, more important for our purposes, perhaps, these decrees, 
once validly made, are, within rather wide limits, given full and, if neces- 
sary, detailed enforcement in every other state. Not so in the case of cus- 
tody.** No uniformity is even attempted in this field. A court of another 
state may have decreed divorce or separation, and as an incident have 
made detailed provision for alimony and custody of the children. Every- 
thing, including complicated arrangements for the alimony, may be en- 
forced in other states except the requirements about the custody of the 
children. These are determined de novo by the courts of the domicile of 
the one having the custody at the time (this being also by law the domicile 
of the child).* 

The main reason for this seems to be that under the doctrine of parens 
patriae the state of the child’s present domicile not only is ultimately liable 
for its support in case of need but also is vitally interested in its education. 
Hence it has an inherent right to determine the maintenance of the child, 
and, if necessary, the custody of the child, for itself. 

This breaks down a desirable uniformity in the foreign enforcement of 
equity decrees affecting family relations. But it seems that there is real 


49 Haddock v. Haddock, 201 U.S. 562 (1905). 


S° Rest., Conflict of Laws §§ 144, 146 (1934); Warren v. Warren, 127 Cal. App. 231, 15 P. 
(2d) 556 (1932). See generally on jurisdiction in custody cases, Jurisdictional Bases of Custody 
Decrees, 53 Harv. L. Rev. 1024 (1940). 

5* This is in keeping with the latitude allowed by the Restatement, op. cit. supra note 50, 
at § 144. 

5? Keenean v. Keenean, 5 Ohio N.P. (N.S.) 12 (C. P. 1906); cf. Nutt, Juvenile and Domestic 
Relations Courts, 5 Social Work Yearbook 201 (1939); The Child, the Family and the Court 57 
(U.S. Dep’t Labor, Children’s Bureau 1929). 
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need for this and that the benefits are worth the price.5* It does seem im- 
portant, however, that here, as in the other instances we have considered, 
the courts should not decide these cases on the basis of the best-interests- 
of-the-child test in keeping with their most excellent intentions. Here, as 
in the other instances, this test is too narrow, and works injury to the 
child as well as injustice to others whose interests are inextricably in- 
volved. A consideration of all the interests involved in this conflict of 
laws situation would in most cases tend to give fuller effect to the decree of 
the court of original jurisdiction that had the problem of divorce, alimony, 
and many other matters before it for determination all at one time, and 
presumably with a view to the interests of everyone concerned. Hence in 
an indirect way at least this emphasis on the interests of everyone in- 
volved in custody cases would not only result in a wiser determination of 
the custody and maintenance problems themselves, but would also aid the 
extraterritorial effect of equity decrees and the security and dignity that 
come from uniformity in the enforcement of such decrees throughout the 
country.54 

As for custody in divorce cases, the problem is quite similar to the one 
involved in “total” as against “partial” emancipation which we have al- 
ready considered. Where, under the local law, the father had this custody 
or custody was jointly in the father and mother, and the court upon 
divorce gave custody to the mother, does this impliedly carry with it all 
the rights and duties incident to the parent-child relation (subject, of 
course, to further order by the court) so as to be tantamount in its effect 
to “total” emancipation? Here again some courts have substantially 
reached this result, and in doing so they have proceeded on what perhaps 
we may now call the property theory of custody, rather than the relational 
one. But we have viewed the theory of “total” emancipation with regret 
no matter where it appears, and whether or not it is directly or indirectly 
involved. Similarly, the “property” theory of custody (in the sense that 
custody is regarded as a fixed and complete body of rights and duties to be 
transferred like ownership of a hog or a bushel of potatoes) seems to be in- 
adequate. The transfer of custody in divorce cases as in other cases should 
not irrevocably take all the rights and duties from the parent in keeping 
with the false theory of total emancipation. The scope of the custody 
should be expressly delimited wherever that is reasonable under the cir- 


53 Jurisdictional Bases of Custody Decrees, 53 Harv. L. Rev. 1024 (1940). 

54 Goodrich, CuStody of Children in Divorce Suits, 7 Cornell L.Q. 1 (1921); Bingham, The 
American Law Institute v. The Supreme Court in the Matter of Haddock v. Haddock, 21 
Cornell L.Q. 393, 402 (1936). 
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cumstances; and where it cannot fairly be so delimited it should be con- 
strued in keeping with the other provisions and purposes of the decree. In 
no case, however, should it be construed as a complete alienation of all the 
parents’ rights and duties in this relationship. Even if the parents freely 
and by their own indenture tried to transfer all these rights and duties 
under alleged giving of custody or “total” emancipation, still the courts 
should not give this effect to their acts. At common law, and apart from 
our Constitution, no one under any circumstances can legally bind him- 
self to become a slave, or to commit a crime, or to do acts involving moral 
turpitude that are not crimes, or to agree not to resort to the courts or the 
law-enforcing agencies for the protection of his rights. There is (or should 
be) no such thing as a complete severance of rights and duties between 
parent and child, apart from statute.* 

This general result makes for good sense and efficiency as well as the 
preservation of cultural values in the divorce situation. Thus where cus- 
tody is given to the mother and the mother dies, custody would revert 
automatically to the father, so that at no time would the child be left 
defenseless, without anyone responsible for his welfare.* This result does 
not in any way qualify the power of the court by express decrees to give 
custody to someone other than the father in these or other cases. Similar- 
ly the right to the child’s earnings would go to the father and would con- 


tinue with him, unless it passed impliedly or expressly to the one having 
custody.’? But such granting of the right to the earnings of the child may 
impliedly pass to the one having custody, even though the parent con- 
tinues liable for the child’s support.** 


CUSTODY IN THE CRIMINAL LAW AND IN THE FIELD 
OF COURT PROCEDURE 

Some may well think that the most objectionable part of the present 
law of custody has not yet been mentioned. Surely he would be a bold 
man who would venture to fix precedence in these matters, though if any- 
one were to claim that the procedural methods in custody cases were the 
worst part of the whole business, it would be difficult to prove him wrong. 
The basic rule in constitutional law that one is entitled to reasonable no- 
tice and a fair hearing quite properly is held to apply in custody cases only 

5s And, of course, there is no sure statute in the field of custody alone, although there are 
statutes providing for adoption by court procedure in every state, and after such adoption it 
may be fair to say that all parental rights and duties in the natural parent are terminated. 

5 Jensen v. Sorenson, 211 Iowa 354, 233 N.W. 717 (1930). 

57 Keller v. St. Louis, 152 Mo. 596, 54 S.W. 438 (1899). 

5* Evans v. Kansas City Bridge Co., 213 Mo. App. 101,/247 S.W. 213 (1923). 





AWARDING CUSTODY OF CHILDREN 689 


within appropriate limits.*® For instance, if a parent were abusing a child, 
or (perhaps incident to divorce) one parent had kidnapped the child from 
the other parent to whom custody had been awarded, it would be highly 
impractical and injurious to the child itself if nothing could be done until 
the offending parent in these two cases had been given notice that a hear- 
ing would be held under which custody might be transferred to another. 
This would give the offender warning and might cause him either to wreak 
his vengeance on the child or abscond with the child beyond the juris- 
diction of the court and then perhaps go into hiding. In keeping with the 
provisions of local statutes, interested persons or law-enforcing officers 
themselves can take the child into the custody of the court, providing 
only that the parents are given due notice of some later hearing at which 
the custody shall be determined, and providing that this hearing itself 
shall be fair. But all these proceedings concerned with the custody of 
children are in equity. This means that there is no right to a jury trial, 
even in matters that would involve the criminal law for adults, unless it 
happens to involve the more serious criminal offenses for older children, 
entitling them to jury trial and other safeguards,® as in the case of adults. 
In theory the constitutional provisions about trial by jury and about cruel 
and unusual punishments do not apply to children in this field. The glib 
convention is that these constitutional rights are incident to punishment 
or to deprivation of liberty or property which do not occur at all in the 
case of the correction of children. In theory there is no punishment and 
the criminal statutes do not apply.®? In loving solicitude the court of 
chancery confines the child in a reform school for perhaps ten or fifteen 
years, where the officials may work him and beat him as perhaps no state 
prison in the country would permit, and all this is done in the name of 
saving him from punishment and guarding and protecting him against all 
oppression or evil so that he may be prepared to lead the good life when he 
gets out. The fact that his fellows in the reform school are quite as effi- 
cient in training him in the ways of crime as any hardened convicts would 
be in a state penitentiary still does not change the theory or affect the 
law.®s 
59 State ex rel. Olson v. Brown, 50 Minn. 353, 52 N.W. 935 (1892). 
6 Thid. Lee v. McCleland, 157 Ind. 84, 60 N.E. 692 (1901). 


® Commonwealth v. Fisher, 213 Pa. 48, 62 Atl. 198 (1905); Pugh v. Bowden, 54 Fla. 302, 
45 So. 499 (1907). 


* Cinque v. Boyd, 99 Conn. 70, 121 Atl. 678 (1923); State v. Burnett, 179 N.C. 735, 102 
S.E. 711 (1920). 


% Baldwin, Children’s Courts §§ 35 et. seq. (1938). 
*s Nutt, op. cit. supra note 52, at 201 et seq. 
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Of course, broad powers in the state on the theory of parens patriae, to 
be exercised by the court of equity, are necessary and inevitable. But the 
situation in most states, in which there are substantially no limits what- 
ever on these powers, is not to be justified. We are well within the limits 
of accurate statement when we say that nowhere else in law does a court 
of equity have such unregulated power over such vast and important in- 
terests as in its power to take custody from one person and give it to an- 
other, even to a reform school, thus substantially controlling the lives of all 
persons under twenty-one years of age. 

That equity needs general power in this whole field, none would serious- 
ly question. The real issue seems to be one of regulation of this power so 
that it may be exercised in different ways for particular groups or cate- 
gories and to further particular purposes that the legislature shall fix upon 
or that shall be formulated into rather definite principles through the de- 
cisions of the courts themselves.” Is the wide discretion which the courts 
concededly need in this field necessarily co-extensive with unlimited pow- 
er, and are there no recognized principles or guides whatever in its exer- 
cise? 

The basic concept is that the state as parens patriae protects the chil- 
dren against the application of the criminal law, as well as against the 
reprehensible conduct of anyone having custody at the time (including the 
parents). The theory is that commitment of the child to a reform school 
is not punishment at all, since it is not done on the basis of penalty for 
particular acts committed; rather it is for the betterment and general wel- 
fare of the child’s whole life. 

The main attack on the practice of the courts within the limits of their 
general theory is that in fact a juvenile court (exercising equitable pow- 
ers) may commit a child to a reform school for five years because it has 
found him guilty (without a trial by jury) of doing an act which, if done 
by an adult, would entitle the adult to trial by jury and subject him to not 
more than three months’ detention in a house of correction if he were found 
guilty. If the basis in both cases is penalty for particular acts done, then 
this discrepancy between the penalties of the child and the adult is inde- 


Cf. Baldwin, op. cit. supra note 64. 


‘7 This, of course, is a question of what the courts should do in the future. It is at least in 
keeping with the approach suggested here, and with critical comments on juvenile courts and 
the needs of children committed by those courts to juvenile homes. Cf. The Child, the Family, 
and the Court, note 52 supra. 


* For an analysis of the shortcomings of juvenile courts in performing their function, see 
2 Abbot, The Child and the State 334-39 (1938); cf. Mack, The Juvenile Court, 23 Harv. L. 
Rev. 104 (1909). 
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fensible. No amount of high-sounding sophistry about the court’s sending 
an adult to prison for punishment while it sends the child to a reform 
school in loving kindness for its own good, will convince anybody who 
pays attention to the plain facts. Life in a reform school may be more se- 
vere (and for that matter, more injurious to character) than life in a peni- 
tentiary. Briefly, it is submitted that where the court acts substantially 
on the basis of particular acts done, then confinement in institutions for 
children should correspond roughly in length and in other ways to com- 
mitment for particular offenses by adults. This test should go to the pow- 
er and exercise of reasonable discretion by the judge committing the child. 
The judge could safely be left with his general equitable powers in the case 
of children and not be expressly limited by statute as in the case of adults. 

In keeping with the real equitable powers in this field, the justification 
for the court’s committing the child to a reformatory for a long period 
(perhaps the rest of his minority) is that the commitment is mot for par- 
ticular acts done, but for the necessary guidance and welfare of the child’s 
whole life. For such commitment, however, there should be detailed show- 
ing of the child’s character and general needs in addition to his committing 
any one or more particular offenses. 

It may still be urged that this is indeed the theory behind the present 
practice.” In this abstract sense it might well be substantially impossible 
to prove the case one way or the other. Where a court has such vast pow- 
ers, as in the awarding of custody, and where particular theories of a court 
are not given definite expression in detailed decisions that set forth the 
particular basis and scope of each case, then the great thing is to note 
what the court does and judge by this.” If in a particular case there is no 
significant evidence except that the child committed a single act which for 
an adult would be petty larceny, with a penalty of confinement for a few 
months, and if in that case the court sends the child to a reformatory for ten 
years, this should be reversed on appeal on the ground that such a sentence 
did not correspond to the facts; and in law such a sentence should not be 
imposed unless 1) there was a substantial showing of general depravity in 
the child’s whole life, and 2) it was reasonable to hold that such commitment 
to an institution was the best way to further the child’s general welfare 
under the circumstances. These two definite findings very generally are 


* Cf. Mack, op. cit. supra note 68. 


7 In this connection, it may be well to refer to the general doctrine of constitutional law 
that if a particular statute is unconstitutional in its factual results, then the statute is also 
invalid although this would not appear from its wording alone. 


™ Cf. note 70 supra. 
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not made by the courts now before committing children for long terms to 
institutions, and we may safely say that the tests we have suggested have 
not been met where children have been so committed for long periods. 
We note finally that the second requirement should also be an important 
limitation on the court’s general discretion in this field. There should be 
detailed evidence and the court should expressly find that commitment 
for a long period, on the theory of the child’s general welfare, would in 
fact help the child more” than perhaps a suspended sentence leaving cus- 
tody with the parents, with a probation officer or other specially equipped 
person to supervise the living conditions and activities of the child. 


7 In a word, what is proposed here is clearly constitutional, and does not cut down on the 
inherent powers of the court of equity. The proposal merely is that express statutes be passed 
in each state, either 1) fixing the actual punishments in terms of time of confinement in the case 
of infants for particular offenses, or 2) requiring the court to follow the penalties given for 
adults in the case of children also. In any case, however, these state statutes should require 
express and detailed findings by the court before it could confine an infant to a state correc- 
tional institution for a considerable period on the theory that the child’s general character re- 
quired a long period of such training both for the child’s own sake and for the protection of 
the community. 
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NOTES 


OCCUPATIONAL LICENSING IN ILLINOIS* 


Restrictions imposed by the states upon the pursuit of many trades and pro- 
fessions have been upheld under the police power.' Businesses which are com- 
monly thought to be harmful in themselves or which historically have been 
deemed to have no legitimate functions may be prohibited entirely, and a for- 
tiori may be regulated by the state.? Businesses or professions serving valuable 
economic or social purposes may not be prohibited, but they may, nevertheless, 
be subjected to regulation in the interests of public health, safety, and welfare 
when they are attended with danger or liable to abuse. 

The device of regulation most commonly adopted has been the issuance of 
licenses to those found qualified by an administrative agency coupled with the 
prohibition of the practice of the trade or profession by unlicensed persons.‘ 
In Illinois, in the interest of public health, a license is required, for example, of 
anyone who wishes to practice medicine,s dentistry, nursing,’ chiropody,' 
optometry,’ pharmacy,” veterinary medicine," barbering,” or beauty culture.” 


*This note is restricted to a discussion of licensing of persons directly by state agencies. No 
analysis of the problems arising out of municipal regulation has been attempted, and problems 
arising out of license taxation have not been considered. Criminal proceedings for the imposi- 
tion of penalties for illegal practice are also beyond the scope of this note although they are 
often initiated on the relation of the occupational licensing agencies. 


* See Freund, Police Power §§ 36-39, 59 (1904); Rottschaefer, Constitutional Law § 241 
(1939); Graves, Professional and Occupational Restrictions, 13 Temple L. Q. 334 (1939). 

* Booth v. Illinois, 184 U. S. 425 (1902); Freund, Police Power §§ 58-61 (1904). 

3 Munn v. Illinois, 94 U. S. 113 (1876); Wiggins Ferry Co. v. East St. Louis, 102 Ill. 560 
(1882); Burdick v. People, 149 Ill. 600, 36 N.E. 948 (1894); Price v. People, 193 Ill. 114, 61 
N.E. 844 (1901); North American Ins. Co. v. Yates, 214 Ill. 272, 73 N.E. 423 (1905); People v. 
Evans, 247 Ill. 547, 93 N.E. 388 (1910); People ex rel. Laist v. Lower, 251 Ill. 527, 96 N.E. 346 
(1911); People v. Logan, 284 Ill. 83, 119 N.E. 913 (1918); People v. Walder, 317 Ill. 524, 148 
N.E. 287 (1925); Lasdon v. Hallihan, 377 Ill. 187, 36 N.E. (2d) 227 (1941). 

4 Graves, Professional and Occupational Restrictions, 13 Temple L. Q. 334 (1939). The 
qualifications imposed by the legislature must, of course, be relevant to the reasons for licensing 
the particular profession. Noel v. People, 187 Ill. 587, 58 N.E. 616 (1900) (right to sell patent 
medicines may not be restricted to registered pharmacists); Banghart v. Walsh, 339 Ill. 132, 
171 N.E. 154 (1930) (requirement that beauty operators be trained as barbers held unreason- 
able); Scully v. Hallihan, 365 Ill. 185, 6 N.E. (2d) 176 (1936) (requirement that drain-layers 
possess the qualifications of plumbers held invalid). 

STil. Rev. Stat. (1941) c. ot, §§1-16. 

* Til. Rev. Stat. (1941) c. 91, §§ 58-72. r0 Til. Rev. Stat. (1941) c. ot, §§36-54. 

TIL. Rev. Stat. (1941) c. 91, §§23-35. ™ Til. Rev. Stat. (1941) c. or, §§114-24. 

* Til. Rev. Stat. (1941) c. or, §§73-88. 1 Til, Rev. Stat. (1941) c. 163, §14.1-14.34- 

* Ill. Rev. Stat. (1941) c. 91, §§q0-105. 13 Ill. Rev. Stat. (1941) c. 163, §§ 15-32. 
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In the interest of public safety, architects's and structural engineers” are re- 
quired to be licensed. And to protect the public from fraud, a person is required 
to have a license before he may act as real estate broker," insurance agent,"’ 
or detective." 

To be contrasted with those businesses which may be completely prohibited 
by the state, and to those economically and socially useful callings which are 
susceptible of some regulation, are those occupations which are of such a private 
nature, so remotely related to public health, safety, and welfare, that the right 
of an individual to engage in them cannot be circumscribed.'® Thus statutes 
imposing compulsory licensing upon the occupations of land surveying,”® horse- 
shoeing,* and public accounting* have been declared invalid. But even with 
respect to this class of business the state may give added prestige to those who 
have received certificates upon meeting minimum requirements, by prohibiting 
persons who have not obtained certificates from holding themselves out to the 
public as “registered.” 

The line which separates purely private business from businesses affected 
with the public interest is not static and the increasing interdependence of in- 
dividuals in a complex society is delimiting the field of business which remains 
beyond the scope of the police power. The unusual effectiveness of licensing as 
an administrative technique results from the ever present possibility of revoca- 
tion which insures compliance with licensing regulations in the vast majority of 
cases without formal proceedings. The loss of economic and professional status 


which results from revocation, however, necessitates adequate safeguards of 
the licensee’s interest from arbitrary administrative action. The purpose of 
this note is to survey the Illinois law of occupational licensing and to ascertain 
and evaluate the balance which the Illinois courts have achieved between the 
public interest and the interest of the practitioner. 


“Til. Rev. Stat. (1941) c. 10}, §§ 1-19. 
*S Til. Rev. Stat. (1941) c. 1314, §§1-16. 
STll. Rev. Stat. (1941) c. 1144, §§1-17. 
*7 Til. Rev. Stat. (1941) c. 73, §§587-612. 
**TIl. Rev. Stat. (1941) c. 38, §§608a-8.1. 


** Ruhstrat v. People, 185 Ill. 133, 57 N.E. 41 (1900); Bailey v. People, 190 Ill. 28, 60 N.E. 
98 (1901); Bessette v. People, 193 Ill. 334, 62 N.E. 215 (1901); People v. Steele, 231 Ill. 340, 
83 N.E. 236 (1907); Frazer v. Shelton, 320 Ill. 253, 150 N.E. 696 (1926); cf. Allgeyer v. Louisi- 
ana, 165 U.S. 578 (1897). 

* Doe v. Jones, 327 Ill. 387, 158 N.E. 703 (1927). 


** Bessette v. People, 193 Ill. 334, 62 N.E. 215 (1901). This decision may perhaps be ration- 
alized on other grounds, however; the law regulating horseshoers now being administered by 
the Department of Registration and Education has not been challenged. 

™ Frazer v. Shelton, 320 Ill. 253, 150 N.E. 696 (1926). 


*3 Elliott v. University of Illinois, 365 Ill. 338, 6 N.E. (2d) 647 (1936), cert. den. 302 U.S. 
692 (1937), rehearing den. 302 U.S. 774 (1937). 
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ADMINISTRATIVE ORGANIZATION 


The administration of occupational licensing laws in Illinois was, at first, 
entrusted to separate and independent boards or commissions, whose members 
were chosen by the governor from the ranks of the group to be licensed.4 Possi- 
bilities of monopolistic abuse were clearly inherent in this type of organization.* 
In 1917 Illinois adopted the Civil Administrative Code, which abolished 105 
offices, boards, commissions, and agencies and placed them in the administrative 
departments and commissions created by the code.*” These departments and 
commissions were generally empowered both to issue and to revoke licenses. 
Although the Department of Registration and Education, which administers 
more than twenty of these statutes, is now the most important licensing agency 
in the state,” other licensing statutes are administered by the Department of 
Agriculture, Secretary of State, Department of Insurance, Department of 
Finance, Department of Conservation, Liquor Control Commission, Aero- 
nautics Commission, Athletic Commission, Department of Public Welfare, 
Racing Board, Commerce Commission, and Mining Board. Under the pro- 
visions of the code the Director of the Department of Registration and Educa- 
tion appoints the members of the professional examining committees which ad- 
minister the various statutes under the supervision of the department. Final 
orders granting or revoking licenses are issued by the director only upon written 
authorization by the professional committees, and he is given a veto power over 
the action of the committees. Thus the possibilities of abuse of power by pro- 
fessional committees for monopolistic ends are checked by an impartial ad- 
ministrative authority, while at the same time the advantages of expertness” 
in dealing with technical professional problems are retained. 


*4 For a summary of the development in Illinois and other states see Graves, Professional 
and Occupational Restrictions, 13 Temple L. Q. 334, 341-46 (1939). 


2s Arguments in favor of licensing stress the need of protection of the public against dis- 
honest and incompetent practitioners. On the other hand it is often contended that occupa- 
tional licensing is a monopolistic device fostered by members of the particular trade or pro- 
fession in order to restrict the number of persons competing in the field. See Recent Regula- 
tion of Useful Occupations by License Requirements, 26 Col. L. Rev. 472 (1926); cf. Lasher v. 
People, 183 Ill. 226, 55 N.E. 663 (1899). While it cannot be denied that the motive of members 
of an occupational group which seeks licensing legislation is partially selfish and is prompted 
by a desire to increase the prestige, social standing, and economic welfare of the group, yet they 
also have a legitimate interest in protecting their group reputation against the practices of in- 
competent and fraudulent individuals. Since the public as well as the practitioner is injured 
when imposters succeed in securing a clientele, monopolistic tendencies should be checked 
without sacrificing the legitimate interests of the public and of the profession. Lasdon v. 
Hallihan, 377 Ill. 187, 36 N.E. (2d) 227 (1941). 


*6 Note 38 infra. 27 Til. Rev. Stat. (1941) c. 127, §60. 
8 Annual Report of Department of Registration and Education (1940). 


#9 The importance of expertness in administration of licensing statutes varies with the 
nature of the occupation. Thus where the possession of skill and knowledge required for @ 
license is tested by qualifying examinations, experts are indispensable. On the other hand, 
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The lack of centralization and integration of occupational licensing agencies 
has several apparent disadvantages from the viewpoint of effective, economical 
administration, and in addition causes some inconvenience to licensees. For 
example, a real estate broker who is also an insurance agent, as is often the case, 
must get his real estate license from the Department of Registration and Edu- 
cation and his insurance license from the Department of Insurance, and may, 
therefore, be required to prove many qualifications twice. Administration of 
all licensing statutes by one administrative agency is, however, probably un- 
desirable, since administration of certain licensing statutes by existing state 
departments whose specialized activities are closely allied to the occupation 
regulated,aids in the execution of broad departmental policies and prevents 
duplication of functions and personnel. 


















































SEPARATION AND DELEGATION OF POWERS 


The constitutionality of statutes which provide for refusal or revocation of 
licenses in administrative proceedings has long been sustained.*° But in answer- 
ing the charge that these statutes unconstitutionally delegate judicial functions 
to administrative officers Illinois courts have given diverse reasons. At times 
such functions have been characterized as‘‘administrative” and hence properly 
delegable.#* These opinions emphasize that refusal or revocation of a license is 
in no sense punishment but is merely a means of protecting the public against 
the incompetent, the careless, and the unscrupulous, and that the state under 
its police powers not only may impose on private individuals the substantive 
minimum standards of proficiency and honesty but also may provide an ad- 
ministrative process for determining whether those standards have been main- 
tained.# At other times the courts, while admitting that the granting and the 
revocation of licenses involve elements of judgment and discretion, have argued 
that these elements are found in all administrative proceedings and that the 
administrator performs, at most, a quasi-judicial function.‘ Only with respect 
to disbarment of attorneys in administrative proceedings have the courts re- 






licensed businesses which do not require specialized skills, but which are licensed to insure 
against fraud or to protect public health, need not require that the administrator possess 
such a thorough knowledge of the particular business. Many of those licensing laws not ad- 
ministered by the Department of Registration and Education are enforced by officers who are 
not members of the regulated occupation, since in the main these businesses are not of a tech- 
nical nature. 

3° Freund, Administrative Powers over Persons and Property 145 (1928). 

# People v. Apfelbaum, 251 Ill. 18, 95 N.E. 995 (1911); Klafter v. Bd. of Examiners of 
Architects, 259 Ill. 15, 102 N.E. 193 (1913); People v. Stokes, 281 Ill. 159, 118 N.E. 87 (1917). 


* For a favorable discussion of this view see Brown, Administrative Commissions and 
Judicial Power, 19 Minn. L. Rev. 261, 290 (1935). 


33 People v. McCoy, 125 Ill. 289, 17 N.E. 786 (1888); Italia America Shipping Corp. v. 
Nelson, 323 Ill. 427, 154 N.E. 198 (1926); People v. Hawkinson, 324 Ill. 285, 155 N.E. 318 
(1927); Bodenweiser v. Dept. of Registration and Education, 347 Ill. 115, 179 N.E. 462 (1931). 
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fused to uphold this type of delegation, ostensibly on the ground that the ad- 
mission and disbarment of attorneys is traditionally a prerogative of thecourts.* 

Licensing statutes which contain inadequate standards to guide adminis- 
trative discretion, however, have been held to be invalid delegations of legisla- 
tive power, and to violate the equal protection and due process clauses of the 
Illinois Constitution. Three problems are presented by such statutes: 1) how 
far can the legislature go in granting to an administrative agency apparently un- 
guided discretion to refuse or revoke a license; 2) to what extent may the defects 
of vague statutory provisions be cured by empowering administrative agencies 
to make rules and regulations defining and supplementing the statutory stand- 
ard; 3) what effect will the courts give to such administrative rules and regula- 
tions. 

In determining whether a standard may be implied where none is expressed 
in a particular statute, the Illinois Supreme Court has distinguished those occu- 
pations which are said to serve no legitimate social or economic purpose, the 
licensing of which confers a mere privilege upon the licensee, from those useful 
occupations, the practice of which could not be wholly prohibited, in which the 
licensee is said to have a property right. In general, where the occupation to be 
regulated is a socially desirable one, the court has demanded that the grounds 
for refusal and revocation of licenses be expressly stated in the act governing the 
activities of the regulatory agency and not left completely to the discretion of 
the administrator. In Noel v. People,*5 the supreme court considered a statute 
which conferred discretionary power upon the Pharmacy Board to issue or re- 
fuse licenses for the sale of patent medicines.** Since the discretion of the board 
was unqualified by any standards set forth in the statute, the court declared 
the statute invalid as an unauthorized delegation of legislative power and as a 
denial of equal protection and of due process of law. A similar attitude appears 
in Schireson v. Walsh,?" where the court found that a statute regulating the 
medical profession contained no standard to guide the administrators.** 


34In re Day, 181 Ill. 73, 54 N.E. 646 (1899); People v. Chamberlain, 242 Ill. 260, 89 N.E. 
994 (1909); People v. Czarnecki, 268 Ill. 278, 109 N.E. 14 (1915). 


35 187 Ill. 587, 58 N.E. 616 (1900). 
36 Pharmacy Act, Ill. L. (1895) 245. 37 354 Ill. 40, 187 N.E. 921 (1933). 


3* Til. Rev. Stat. (1941) c. 127, §§60 et seq.; ibid., at c. 91, §16a. Prior to 1917 the procedure 
of the Department of Registration and Education with respect to each occupational group had 
been governed by a separate statute which detailed the grounds for refusal and revocation of 
licenses. In that year the Civil Administrative Code was enacted, providing a uniform pro- 
cedure for issuance and revocation of all occupational licenses by the department. The legis- 
lature, probably intending only to unify and simplify the operations of the professional com- 
mittees and of the department, did not reenact the grounds for refusal and revocation of 
licenses. For this reason the court interpreted the 1927 amendment, which substantially re- 
enacted the 1917 code, as conferring upon the department uncontrolled power to determine 
upon what grounds licenses should be refused or revoked. In support of its position the court 
argued that the Act of 1927 could not be interpreted ag merely repealing the procedural pro- 
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Legislation governing the pursuit of socially undesirable or questionable oc- 
cupations has received markedly different treatment.*? By characterizing a 
license to pursue such occupations as conferring a mere privilege upon the 
holder, the Illinois courts have felt free to sustain legislation authorizing an ad- 
ministrator to grant or revoke such licenses at will. Thus, in Schwuchow v. 
Chicago,*° the supreme court upheld a statute which authorized the mayor to 
grant and revoke liquor licenses at his discretion. Although the distinction be- 
tween privileges and property rights apparently eliminates objections based on 
equal protection and due process of law, it fails to explain the fact that precisely 
the same delegation of legislative power to an administrative agency in other 
circumstances is held to violate the separation of powers provision of the 
Illinois Constitution. 

Where the legislature has attempted to define the grounds which justify re- 
fusal or revocation of licenses, constitutional issues are frequently raised because 
of the apparent vagueness and indefiniteness of the statutory standards.“ The 
courts have apparently determined these issues with reference to the practicabil- 
ity of greater specification of statement of the particular legislative goal to be 
achieved. Where greater specification is deemed impossible, the courts have 
implied a legislative intent to grant only reasonable discretion and have sus- 
tained the legislation. Thus, for example, in Klafter v. Bd. of Examiners of 
Architects, the supreme court upheld a statutory provision authorizing revo- 
cation of an architect’s license for “‘gross incompetency or recklessness in the 
construction of buildings” as a sufficient guide of administrative discretion. 
The court said, ‘‘It is a practical impossibility to set out in a statute, in detail, 
every act which would justify the revocation of a license. The requirements of 
the statute can only be stated in general terms and a reasonable discretion re- 
posed in the officials charged with its enforcement.” Similarly a provision for 


visions of the various professional licensing statutes since the act did not in terms state that to 
be its effect. Nor, said the court, could the Act of 1927 be construed as supplementary to the 
existing substantive provisions for refusal and revocation of licenses in each of the occupational 
statutes, since then the Act of 1927 would be incomplete and hence invalid. The court therefore 
held this to be an invalid delegation of legislative power. Realistically, of course, the act at- 
tempted merely to empower the department to determine what constituted a prima facie case 
establishing violation of the conditions for receipt and retention of licenses, which were fully 
set out in the Medical Practice Act and in the other statutes administered by the department. 
Although the court suggests that even this limited grant of authority would have been invali- 
dated, other decisions indicate that so interpreted the act would have been upheld. Kettles v. 
People, 221 Ill. 221, 77 N.E. 472 (1906); People v. Kane, 288 Ill. 235, 123 N.E. 265 (1919). 

39 Schwuchow v. Chicago, 68 Ill. 444 (1873) (liquor business); People ex rel. Carpenter v. 
Dever, 236 Ill. App. 135 (1925) (dissemination of birth control information); see Freund, 
Police Power §§ 563, 564 (1904). 

4 68 Ill. 444 (1873). 

“See Sigler, The Problem of Apparently Unguided Administrative Discretion, 19 St. 
Louis L. Rev. 261 (1934); 15 Calif. L. Rev. 408 (1927). 

* 259 Ill. 15, to2 N.E. 193 (1913). 43 Thid., at 22 and 19s. 
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revocation of a physician’s license for ‘‘ unprofessional or dishonorable conduct”’ 
was upheld.*¢ Where personal fitness is a requirement for the issuance of a 
license, the necessity of vague administrative standards is apparent, and the 
supreme court has not hesitated to uphold statutes conditioning the grant of a 
license on the applicant’s ‘‘good moral character.’’4 

Provisions authorizing administrative implementation of vague statutory 
standards by reasonable rules and regulations often aid in securing judicial 
approval of licensing statutes. In People v. Kane, the supreme court upheld a 
statute which empowered the State Board of Health to hold examinations “of a 
character sufficiently strict to test the qualifications of applicants for a physi- 
cian’s license”’ and to license those who demonstrated their fitness. The statute 
further provided that all examinations should be conducted under rules and 
regulations prescribed by the board, which should provide for a fair and wholly 
impartial method of examination. No mention was made in the opinion of the 
delegation of legislative power, but it was stated that in the absence of the grant 
to the board of the power and duty to make rules and regulations the legislation 
would have subjected applicants to the arbitrary discretion of the board and 
would thus have violated due process and equal protection. In view of the rule- 
making provision, however, it was presumed that the action of the board would 
be reasonable and that if unreasonable rules were adopted judicial relief would 
be available to any person injured by them. With similar reasoning the court 
has sustained statutes empowering licensing authorities to establish uniform 
and reasonable standards to be observed by “reputable” educational institu- 
tions, whose graduates alone are to be permitted to take the qualifying examina- 
tions for admission to practice.‘ 

On the other hand, a statute conferring absolute power on an administrative 
officer to fix the amount and terms of bonds required of dealers and brokers in 
securities has been held an unconstitutional delegation of legislative power.“ 
The court emphasized the possibilities of discrimination by the administrative 
officer between persons in the same circumstances, and stated that greater re- 
striction on the exercise of the administrator’s discretion was required.4® The 
legislature, to meet this objection, adopted an amendment in which an attempt 
was made to establish rules to serve as a guide to the Secretary of State in fixing 
the amount of the bond. The amendment provided that he should consider: 
first, the proposed method of transacting the business; second, the financial 

44 People v. McCoy, 125 Ill. 289, 17 N.E. 786 (1888); People v. Apfelbaum, 251 Iil. 18, 
95 N.E. 995 (1911). 

48 People v. Flaningam, 347 Ill. 328, 179 N.E. 823 (1932). 

4 288 Ill. 235, 123 N.E. 265 (1919). 


47 Kettles v. People, 221 Ill. 221, 77 N.E. 472 (1906); People v. Bd. of Dental Examiners, 
110 Ill. 180 (1884). 


4* People v. Federal Surety Co., 336 Ill. 472, 168 N.E. 401 (1929). 
# Ibid., at 475 and 402. 
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standing of the applicant; and third, the experience, ability, and general reputa- 
tion for integrity of the applicant. In a subsequent case the amended statute 
was challenged, and the court, evidently thinking the standards of administra- 
tive discretion capable of more specific formulation, again held the statute 
invalid.’* The opposite result was reached with respect to a statute which per- 
mitted the Director of Agriculture to fix the terms and conditions of bonds re- 
quired of all commission merchants but which provided that all bonds were to 
be for an amount fixed in the statute and in a standard form." 

The rules and regulations adopted by administrative officers under statutory 
authorization are subject to judicial review as to their reasonableness, fairness, 
and impartiality.” The similarity of rules and regulations to legislative enact- 
ments has induced the Illinois Supreme Court to refuse review until such regula- 
tions have been applied to the complainant.’ And a presumption similar to 
that raised in favor of the constitutionality of statutes is said to be indulged in 
favor of the validity and reasonableness of an administrative regulatien.5¢ In 
People v. Loves the court held that this presumption was rebutted with respect 
to a regulation of the Board of Health that an applicant for a physician’s license 
must include with his application letters of recommendation from two reputable 
medical men. The court sustained the contention that this regulation was un- 
reasonable and discriminatory as applied to chiropractors on the ground that, 
since the prejudice of the medical profession against chiropractors made it dif- 
ficult, if not impossible, for them to obtain recommendations, they might thus 
be precluded from practicing their profession through no fault of their own. 
An administrative ruling that “‘good moral character” embraced “the entire 
sphere of human conduct as coming under the description of right and wrong, 
the obligation of duty and ethics,” was likewise declared unreasonable on the 
ground that this standard was much too high and that in adopting it the board 
had acted beyond its authority. 

A related problem arises when a licensing agency attempts to refuse or revoke 
a license for a non-statutory reason. In People ex rel. Sucherman v. State Bd. of 
Pharmacy,5" the board had refused to renew an applicant’s license because the 
license had been found in the possession of a third party. In granting mandamus 

5° People v. Beekman & Co., Inc., 347 Ill. 92, 179 N.E. 435 (1931). But cf. People v. Stokes, 
281 Ill. 159, 118 N.E. 87 (1917). 

5* People ex rel. McLaughlin v. G. H. Cross Co., 361 Ill. 405, 198 N.E. 356 (1935), aff’d 298 
US. 155 (1935). 

52 People v. Witte, 315 Ill. 282, 146 N.E. 178 (1924). 

53 See Kettles v. People, 221 Ill. 221, 77 N.E. 472 (1906); People v. Love, 298 Ill. 304, 131 
N.E. 809 (1921); People v. Kane, 288 Ill. 235, 123 N.E. 265 (1919). 


54 People v. Witte, 315 Ill. 282, 146 N.E. 178 (1924); People v. McGinley, 329 Ill. 173, 160 
N.E. 186 (1928). 


55 298 Ill. 304, 131 N.E. 809 (1921). 
56 Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933). 
57 275 Ill. 236, 114 N.E. 22 (1916). 
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to compel the board to renew the license the supreme court found that the board 
was without statutory authority to refuse to renew the license for this reason. 
But here again a distinction between “‘reputable’’ occupations and socially 
questionable businesses has been drawn. In Harrison v. People ex rel. Raben’* 
the court refused to compel the issuance of a liquor license to an applicant whose 
‘good moral character” was admitted by the licensing official. Although lack 
of ‘‘ good moral character” was the only ground specified in the statute as justify- 
ing refusal of a license, it was said that broad discretionary power was vested in 
the mayor to refuse to license an applicant when the public interest so required, 
and the court sustained the mayor’s determination that the business location 
‘ proposed by the applicant was too close to a school to be in the public interest.5 

The same issue would be presented if a licensing agency attempted to revoke 
a license issued because of mistake of fact caused by clerical error, since most 
statutes do not provide for revocation on such grounds. Action may be taken 
against the licensee under the Illinois quo warranto statute,®° but whether the 
board may revoke a license so issued is an open question in this state. An 
allied unsettled problem appears where a statute expressly grants the adminis- 
trative agency power to refuse a license, but makes no mention of revocation.” 


PROCEDURAL DUE PROCESS 


The illusory nature of the distinction between “privilege’’ and “‘ property” 
licenses which the Illinois courts have drawn is demonstrated in the courts’ 
treatment of procedural requirements for the revocation of occupational licens- 


es. This distinction is said to rest on the ground that “‘privilege’”’ occupations 
afford a greater opportunity to jeopardize or injure the public health, safety, or 
morals of the community than do occupations in which the licensee has a 
“‘right”’ to engage.® As a result the supreme court has held that “‘privilege”’ 


58 222 Ill. 150, 78 N.E. 52 (1906). 

59 Cf. People v. United Medical Service Inc., 362 Ill. 442, 200 N.E. 157 (1936); Martens v. 
People ex rel. Searle, 186 Ill. 314, 57 N.E. 871 (1900); People ex rel. Stead v. Chicago, 187 Ill. 
App. 117 (1914). 

Se Til. Rev. Stat. (1941) c. 112, §9; People v. Heidelberg Garden Co., 233 Ill. 290, 84 N.E. 
230 (1908); note 57 supra. 

6: An injunction to prevent the unauthorized practice of dentistry.in Kentucky was upheld 
in State Bd. of Dental Examiners v. Payne, 213 Ky. 382, 281 S.W. 188 (1926). But this remedy 
has been held unavailable to the administrator in Illinois on the ground that the remedy at law 
by a suit to recover penalties for unauthorized practice was adequate. People ex rel. Shepard- 
son v. Universal Chiropractors’ Ass’n, 302 Ill. 228, 134 N.E. 4 (1922). 

6 Tn Illinois under the Horseshoers’ Act the Department of Registration and Education is 
empowered to refuse a license but the statute is silent as to revocation. Ill. Rev. Stat. (1941) c. 
66, §14a. The department has not attempted to revoke licenses under this statute, however, 
and the question has not been finally determined. 

63 See Gellhorn, Administrative Law 372 et seq. (1940); Power of State to Restrict One’s 
Right to Engage in Lawful Occupation, 25 Va. L. Rev. 219 (1939); 4 Wis. L. Rev. 180, 182 
(1928). 
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licenses may be summarily revoked;*+“‘ property” licenses may be revoked only 
after notice and hearing.*®s But the activities of a quack doctor or of a crooked real 
estate broker are no less injurious to the public welfare than are the illegal ac- 
tivities of tavern owners or dance hall proprietors. And once a license has been 
issued and an investment has been made both classes of licensees are in similar 
situations—the loss of valuable assets may result from revocation of a liquor 
dealer’s license just as revocation of a professional license may entail disastrous 
consequences for a practitioner. Only a determination by the legislature that 
the continued illegal practice of a less highly regarded trade is more detrimental 
to the public interest than the continued illegal practice of a more reputable 
profession might justify a provision for summary revocation. And no license 
should be subject to summary revocation unless the harm to the licensee from 
revocation without an opportunity to be heard is outweighed by the danger to 
the public interest from continued malpractice and the resultant need for im- 
mediate protection of the public. Iinois statutes now almost uniformly grant 
notice and hearing to occupational licensees of both types. 

Notice.—In the early case of People v. McCoy, decided under the Medical 
Practice Act of 1877, which contained no express requirement of notice prior to 
revocation of physicians’ licenses, the Illinois Supreme Court inquired whether 
notice had actually been given the licensee. Because the issue was not raised 
the court expressed no opinion as to the constitutionality of the statute but said 
merely that the licensee could not be deprived of his “‘ right to practice medicine” 
without being afforded an opportunity by “‘timely notice to defend it.’’” 

Subsequently, in Ramsay v. Shelton, the court sustained a provision of the 
Medical Practice Act of 1917, which provided merely that no license should be 
revoked or refused until the holder had been given a hearing before the Depart- 
ment of Registration and Education, on the ground that this provision implied 
that the licensee must be given adequate notice of the hearing and an oppor- 
tunity to defend. In a later case, however, it held that a statute providing for 
the revocation of insurance agents’ and dealers’ licenses only after ‘‘due in- 
vestigation and a hearing’’ was invalid because no provision was made for the 
giving of notice of such charge to the licensee.** Most modern Illinois statutes 
specifically provide for notice, as well as hearing, and direct service by registered 
mail. 

The use of the phrase “‘timely notice’”’ in the court’s opinion in the McCoy 
case raises the question of how much notice a licensee is entitled to receive. 
Most of the statutes administered by the Department of Registration and Edu- 
cation provide that the defendant shall be notified of the charges against him at 


4 Schwuchow v. Chicago, 68 Ill. 444 (1873). 

6s Blunt v. Shepardson, 286 Ill. 84, 121 N.E. 263 (1918). 

125 Ill. 289, 17 N.E. 786 (1888). 7 Tbid., at 297 and 788. 
68 320 Ill. 432, 160 N.E. 769 (1928). 

69 Chicagoland Agencies, Inc. v. Palmer, 364 Ill. 13, 2 N.E. (2d) g10 (1936). 
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least ten days before the hearing. The Small Loans Act, administered by the 
Department of Insurance, provides for five days’ notice.” It would seem that 
under ordinary circumstances even this comparatively short period would be 
sufficient for a licensee to prepare his defense,” and statutory provisions author- 
izing the grant of continuances vest discretionary power in the administrator to 
make allowances for unusual cases. 

In the notice of the hearing the administrative agency must set out in writing 
the objectionable conduct with which the licensee is charged.” Litigation has 
centered on the degree of specification with which these charges must be stated. 
In Klafter v. State Bd. of Architects™ the court said: “If the charge against the 
holder of a license ....is not sufficiently specific to permit him to prepare 
properly his defense, it is the duty of the board of examiners, on request of the 
holder of the license or his counsel, to require the charge to be made more spe- 
cific. If the discretionary power of the board is exercised with manifest injustice, 
the court will interfere when it is clearly shown that the discretion has been 
abused.”’’4 This language indicates that the licensee must request that the 
charge be made more certain before he can rely on lack of specification alone as a 
ground for defense. In sharp contrast to this attitude is the leading case of 
Kalman v. Walsh.’5 There a dentist was notified in writing that the Department 
of Registration and Education would “investigate his actions as a practitioner 
of dentistry ....’’ to determine whether he had committed certain specific 
acts which would justify revocation of his license. ‘‘It is apparent from this 
writing,” said the court, “that no charges, as a matter of fact, had been filed as 


contemplated by the statute The supposed ‘written charges’ as contained 
in such writing appear to be rather a galaxy of ‘whethers’ or ‘whether or nots,’ 
rather than written charges 


The requirement of the court that the notice be phrased in the form of a 
charge seems unnecessarily strict. The purpose of informing a licensee of the 
substance of the complaint against him is equally well served by a notice that in 
a proceeding to revoke his license inquiry would be made as to whether he had 


7 Til. Rev. Stat. (1941) c. 74, $27. 

7 Blunt v. Shepardson, 286 Ill. 84, 121 N.E. 263 (1918). 

7 Ibid. Of course, the charge, if proved, must warrant revocation on a specific statutory 
ground. In Braucher v. Bd. of Examiners of Architects, 209 Ill. App. 455 (1918), the Board of 
Examiners of Architects was authorized by statute to revoke licenses for ‘‘dishonest practices.” 
The charge against the defendant was that he had submitted as satisfactory four sets of plans 
for buildings, which plans he knew to have been improperly and insufficiently drawn for the 
purposes intended. This charge was insufficient, the court held, to support revocation for dis- 
honest practices since the sale of the plans constituted but one transaction. Cf. Kaeseberg v. 
Ricker, 177 Ill. App. 527 (1913). 

73 259 Ill. 15, 102 N.E. 193 (1913). 


14 Ibid., at 22 and 196; cf. State Bd. of Dental Examiners v. People ex rel. Cooper, 123 Iil. 
227, 13 N.E. 201 (1887). 


15355 Ill. 341, 189 N.E. 315 (1934). 7° Ibid., at 346 and 317. 
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committed specific enumerated acts. Despite the further statement in the Kal- 
man case that charges need not be drawn with the “refinement, niceties and 
subtleties of pleadings in courts of record,’’”’ the court’s emphasis on the necessity 
that “charges should be so drawn as to bring the alleged act of misconduct 
clearly within the purview of the statute’’’® leads to the drafting of complaints 
in statutory language. Since in addition the licensee must be apprised of the de- 
tails of the charge against him, the Kalman case has led to an increase both in 
length and in formality of the statement of charges and thus unduly burdened 
the licensing agencies.”* 

Hearing.—Major problems with reference to the hearing concern 1) the status 
of the hearing officer, 2) the conduct of the hearing, 3) the rules of evidence 
applicable, and 4) the type of record which is required. 

Under the provisions of the statutes administered by the Department of 
Registration and Education hearings are conducted by professional committees 
appointed by the director.*° The director is empowered to act only upon written 
reports of the committees. In earlier statutes no provision was made for the 
department to act on its own motion, and lack of such a provision induced the 
Illinois Supreme Court to hold in Kalman v. Walsh* that unless written charges 
in the proper form had been filed with the committee by a third party the de- 
partment had no jurisdiction to act. Recent amendments® which have author- 
ized the Department of Registration and Education to originate complaints 
have been attacked on the ground that they deprive an accused licensee of the 
right to be heard before an unbiased tribunal and thus deny to such person due 
process of law. The argument that the director is now both prosecutor and 
judge, since he controls the action of the committees through his power of ap- 
pointment and his power to remand a case to the same or another committee 
whenever he disagrees with a committee’s finding, was repudiated in Tarr ». 
Hallihan.*: It now seems apparent that until actual bias is shown, the supreme 
court will not draw an inference of bias from the fact that the hearing tribunal 
may have been instrumental in the issuance of the complaint. Of course, when 
competent proof of the prejudice or bias of the hearing tribunal is independently 
made, judicial relief is available.*4 


77 Tbid. 78 Tbid. 

79 In Tarr v. Hallihan, 375 Ill. 38, 30 N.E. (2d) 421 (1940), the court in upholding a revoca- 
tion proceeding in the face of a challenge that the pleadings against the defendant were not 
sufficiently defined and specific, said that ‘‘a mere reading of the complaints, which are too 
lengthy to set forth here, demonstrates that appellants were fully informed of the acts of mis- 
conduct with which they were charged ” Tbid., at 43 and 423 (italics added). 

%e After the decision in Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933), the Illinois 
legislature amended the procedural provisions of the various statutes to conform to the Civil 
Administrative Code. Ill. Rev. Stat. (1941) c. 127, § 60a. 

8 355 Ill. 341, 189 N.E. 315 (1934). % Notes 5-18 supra. 

83 375 Ill. 38, 30 N.E. (2d) 421 (1940). 

4 State Bd. of Dental Examiners v. People ex rel. Cooper, 123 Ill. 227, 13 N.E. 201 (1887). 
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Consideration of licensing statutes which are not administered by the De- 
partment of Registration and Education raises other problems with respect 
to the hearing officer. Since the head of an administrative department which 
administers an occupational licensing act may often be too heavily burdened 
with other duties to hear all cases involving license revocation the hearing func- 
tion must be delegated to employees of the department. A statute authorizing 
the Director of the Department of Insurance to delegate to ‘‘any salaried em- 
ployee of the insurance department” the power to hold hearings to determine 
whether an insurance broker’s license should be renewed or revoked, was held 
invalid in Chicagoland Agencies, Inc. v. Palmer*s on the ground that the statute 
failed to set forth any standard of competency for the hearing officer. The court 
suggested that the director might have designated a stenographer, bookkeeper, 
or janitor on salary to act as judge at the hearing.** To understand the attitude 
of the court in this case is difficult in light of the cases in which the court has 
presumed that discretionary powers will be reasonably exercised by administra- 
tive officers. In amending this provision of the Insurance Brokers Act the Illinois 
legislature struck the term “‘salaried” from the act and added the phrase “‘spe- 
cially designated for that purpose’’*’ in the hope that the court could thereby be 
induced to presume that the director would appoint only reasonably competent 
employees to act as hearing officers and thus uphold the statute. 

Where an independent commission is established by statute to administer a 
licensing law there is less need to delegate the hearing function to subordinates. 
Thus the Illinois Liquor Control Act provides that no liquor dealer’s license 
shall be revoked except after hearing by the state commission.** Whether this 
provision may in the future be interpreted to authorize the commission to dele- 
gate the hearing function if such procedure should become necessary is doubt- 
ful. The attitude of the court in the Chicagoland Agencies case would seem to 
prohibit such delegation; but the fact that the commission deals with liquor 
licenses, so often characterized as mere privileges, may induce the court to 
adopt a contrary point of view with respect to this agency. 

Statutory provisions governing the conduct of hearings precedent to a re- 
fusal to issue or renew a license, or to its revocation, are often vague. Most 
statutes administered by the Department of Registration and Education pro- 
vide that the accused person “‘shall be accorded ample opportunity to present 
in person or by counsel, such statements, testimony, evidence and argument as 
may be pertinent to the charges or to any defense thereto.’’** Statutes creating 
other administrative procedures are sometimes even less specific. Thus the 
Small Loans Act provides merely that an accused licensee be accorded a reason- 
able opportunity to be heard before the Department of Insurance may revoke 

8s 364 Ill. 13, 2 N.E. (2d) 910 (1936). 

% Tbid., at 16 and grr. 


87 Til. Rev. Stat. (1941) c. 73, § sor. 8 Til. Rev. Stat. (1941) c. 43, § 150. 
* See, e.g., Ill. Dental Surgery Act, Ill. Rev. Stat. (1941) c. 91, § 62. 
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his license.*° In Ramsay v. Shelton®* the supreme court sustained Section 18 of 
the Medical Practice Act of 1917, which provided merely that ‘“‘no license... . 
shall be revoked or refused until the holder thereof shall have been given a hear- 

ing before the Department of Registration and Education.” But in the Chi- 

cagoland Agencies case a provision that insurance agents’ and dealers’ licenses 

may be revoked only after ‘‘due investigation and a hearing’’ was declared in- 

sufficient to meet the requirements of due process. The court held that the 

statute was too vague because there was no provision for notice or manner of 

giving notice; no place was fixed for the hearing; no procedure was prescribed 

for the production or consideration of the evidence, subpoenaing of witnesses, 

administration of oaths, or the preservation of the record. In amending this 
statute the legislature inserted provisions for the administering of oaths, pro- 
duction of witnesses and evidence, and notification of the time and place for 
hearing, as well as a requirement that notice of the specific charge be mailed to 
the accused licensee. But no further provisions governing procedure at the 
hearing, such as the opinion quoted seemed to require, were inserted. While 
provisions like those inserted are now found in most of the Illinois licensing 
statutes, questions with respect to presentation of testimony, rules of evidence, 
and examination of witnesses are not dealt with in the statutes. 

While it has been recognized that hearings before licensing agencies need not 
be as formal or as full as judicial proceedings,®? yet even these hearings may not 
be too cursory. In Blunt v. Shepardson,*4 an accused physician was called in by 
the examining committee and asked what he had to say in defense to the charge 
that he had been convicted of violation of the Harrison Drug Act. He replied 
that an appeal from the conviction was pending, that he was innocent of the 
charge, and that therefore he believed his appeal would be successful. ‘‘There- 
upon,”’ said the court, “‘a few casual inquiries were made of petitioner regarding 
his practice of medicine in Chicago. ... . This pretended hearing lasted only a 
few minutes and petitioner was thereupon directed to depart..... 9S While 
the court based its decision primarily on the ground that no written notice of 
the charges had been given the licensee, it is clear that the court was deeply 
impressed with the extreme informality and cursory nature of the hearing. 

Furthermore, because the licensing agency must determine for itself the facts 
on which it shall refuse to grant or revoke a license the investigatory element in 

9° Til. Rev. Stat. (1941) c. 74, § 27. 

9 329 IIl. 432, 160 N.E. 769 (1928); cf. People v. Apfelbaum, 251 Ill. 18, 95 N.E. 995 (1911); 
Klafter v. Bd. of Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913). 

Til. L. (1917) 586. 

93 Bodenweiser v. Dept. of Registration and Education, 347 Ill. 115, 120, 179 N.E. 462, 464 
(1931). Revocation proceedings should be “‘both informal and summary in character and free 
from technical rules observed in courts of law .... the committee which hears the evidence 

.... consist[s] of three licensed real estate brokers. These men are not learned in the science 



























































































































4 286 Ill. 84, 121 N.E. 263 (1918). 





98 Ibid., at 86 and 263. 





708 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the proceedings should not be minimized. In sharp contrast to Kalman v. Walsh,” 
where the court attacked a proposed investigation for the purpose of revoking a 
dentist’s license as being in the nature of an inquisition by a grand jury is the 
case of Bodenweiser v. Dept. of Registration and Education,” which presents a 
more realistic view. There a real estate broker’s license was revoked for failure 
to account for money belonging to others which had come into his possession. 
The defendant contended in a certiorari proceeding that the board had not 
acted in accordance with the statutory provisions and that evidence was im- 
properly admitted at the hearing. In reply the court said: “‘The record shows 
that on the hearing before the committee the principal inquiry was whether the 
appellant had failed to remit rent money coming into his possession which be- 
longed to others. This investigation was general in character, and its chief pur- 
pose was not to detect crime but to determine whether the appellant’s conduct 
warranted a revocation of his license as a real estate broker. Under these cir- 
cumstances the committee had latitude, under the charges filed, to hear evidence 
of any irregularities of the appellant in failing to account for rent moneys re- 
ceived, in order to determine his fitness to continue in the real estate business.”’* 

Many licensing statutes give the licensee the right to be represented by coun- 
sel and the right to have testimony taken under oath. The prevailing procedure 
in hearings conducted by professional committees of the Department of Regis- 
tration and Education permits third parties seeking to have the license revoked 
to be represented by counsel as well. The department has the power to sub- 
poena any person in the state and take testimony either orally or by deposition 
or both. Although the issuing of subpoenas is permissive with the department, 
they are generally issued when requested, and this discretionary power has 
therefore not yet been judicially tested. Any circuit or superior court in Illinois 
may, upon application of the accused licensee, the relator, or the department 
compel the attendance of witnesses and the production of relevant documents 
at the hearing. 

Statutory provisions in general merely provide for the introduction of evi- 
dence in administrative proceedings without any further statement of the rules 
of evidence which shall be applicable.% The opinions in the few cases dealing 
with this issue have not clarified the requirements. The Illinois Supreme Court 
has declared that the administrative body conducting revocation proceedings 
should be free from the technical rules observed in courts of law.'* On the other 
hand, “the competency and materiality of the evidence’’ must at all times be 


% 355 Ill. 341, 189 N.E. 315 (1934), discussed page 704 supra. 
97 347 Ill. 115, 179 N.E. 462 (1931). 
8 Tbid., at 120 and 464. 


%° Contrast the Liquor Control Act, Ill. Rev. Stat. (1941) c. 43, §150, which provides only 
for hearing, with the Horse Racing Act, Ill. Rev. Stat. (1941) c. 8, §37c, which provides that 
the Racing Board shall not be bound by technical rules of evidence. 


10° Schireson v. Walsh, 354 Ill. 40, 44, 187 N.E. 921, 922 (1933). 
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observed.'" In construing a statute which provided that the Department of 
Finance is not bound by the technical rules of evidence, the supreme court has 
held that the rule against leading questions and the best evidence rule are mere 
technical rules, but that the rule against hearsay evidence, founded as it is on 
the necessity of an opportunity for cross-examination, is basic and not tech- 
nical." The burden of proof never shifts to the license holder but remains 
throughout the hearing upon the department or body making the charge.’ 
With these exceptions the court has not characterized specific rules of evidence 
as basic or merely technical. 

Although the professional committees within the Department of Registration 
and Education are composed of men who are not legally trained, an attorney 
for the department is always present at all hearings and in practice determines 
the admissibility of evidence. The common law rules of exclusion are generally 
followed in all departmental proceedings, but the rules on best evidence, leading 
questions, and order of presentation of testimony and documents are not strictly 
observed. Moreover, an accused licensee is always given the right to cross-ex- 
amine witnesses against him. Adequate safeguards against arbitrary action in 
revocation hearings are thus afforded by the prevailing practice of the depart- 
ment; danger lies rather in the direction of so limiting the evidence which the 
administrative body may hear that the advantages of expertness and flexibility 
of action are lost. 

The Illinois Supreme Court has held that a record of the proceedings leading 
to refusal or revocation of licenses must be preserved, and that it is essential to 
the validity of an order that it show at least those facts essential to establish 
the jurisdiction of the department.’ To this end, licensing statutes adminis- 
tered by the Department of Registration and Education provide that the de- 
partment must at its own expense provide a stenographer to take down the 
testimony and preserve a record of all proceedings at the hearing of any case.**s 
The notice of hearing, the complaint, and all other documents in the nature of 
pleadings and written motions filed in the proceedings, the transcript of testi- 
mony, the report of the committee, and the order of the department comprise 
the record of the proceedings. The department is also directed to furnish a 
transcript of the record to any interested person upon payment of a stated fee. 

Licensing statutes administered by other agencies are often less specific with 
respect to preservation of a record of the proceedings. Thus the Liquor Control 
Commission is merely required to “reduce all evidence offered [at hearings] to 


101 Tbid., at 44 and 922; cf. Bodenweiser v. Dept. of Registration and Education, 347 Il. 155, 
179 N.E. 462 (1931). 

102 Novicki v. Dept. of Finance, 373 Ill. 342, 26 N.E. (2d) 130 (1940). 

*°3 Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933). 


104 Blunt v. Shepardson, 286 Ill. 84, 121 N.E. 263 (1918); People v. McCoy, 125 Ill. 289, 
17 N.E. 786 (1888); see 30 Ill. L. Rev. 788 (1936). 


*95 Til. Rev. Stat. (1941) c. 127, §60f. 
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writing.’’*** Under the Small Loans Act the Department of Insurance must 
prepare and keep on file a written copy of each order or decision of revocation, 
containing the findings and the reasons supporting the revocation ;'°? but under 
the act providing for the licensing of insurance agents and brokers a transcript 
of the record of the hearing need be prepared by the Director of Insurance only 
after a petition for review has been filed.'* 

Rehearing and Administrative Review.—Occupational licensing statutes ad- 
ministered by the Department of Registration and Education provide that 
within twenty days after the report of the professional committee has been 
served upon an accused person, he may file a written motion for rehearing 
specifying his particular grounds.’*® The director is empowered to order a re- 
hearing whenever he is satisfied that substantial justice has not been done. Un- 
til the expiration of the twenty-day period in which petitions for rehearing may 
be filed the director may not act on the committee’s recommendation. 

Provision for an administrative appeal is found in the Liquor Control Act. 
The action of any local commission “granting or refusing to grant a license, re- 
voking or refusing to revoke a license or refusing to grant a hearing upon a com- 
plaint to revoke a license’? may be appealed within twenty days to the state 
commission, which hears the case de novo."° 
_ It is a well established rule in the federal courts that no person aggrieved by 
the action of administrative officers may seek judicial relief until he has exhaust- 
ed all available administrative remedies. The statute governing licensing pro- 
cedure in the Department of Registration and Education impliedly enacts the 
exhaustion rule by providing that no “order of suspension or revocation shall be 
set aside or vacated on any ground not specified in the written motion for re- 

"11 This phrasing achieves the goal suggested by the rationale of 
the exhaustion rule, that administrative agencies should have the opportunity 
to reconsider and correct their actions before being called upon to defend them 
in the courts and that as a matter of comity courts should not interfere until 
the administrator has finally determined the issues to be litigated."* In Boden- 
weiser v. Dept. of Registration and Education": a real estate broker sought review 
by statutory certiorari of the proceedings in which his license was revoked. The 
supreme court refused to allow issues to be raised on appeal which had not been 
raised in the petition for rehearing. And in Schireson v. Walsh*4 the court ex- 
tended the application of the statute to issues concerning the jurisdiction of the 
department which had not been raised in the petition for rehearing. Although 


106 TI], Rev. Stat. (1941) c. 43, $153. 09 Notes 5-18 supra. 
r07 Til. Rev. Stat. (1941) c. 74, §27. t0 Til. Rev. Stat. (1941) c. 43, §153. 
108 Til. Rev. Stat. (1941) c. 73, $590. 2 Til. Rev. Stat. (1941) c. 127, §60i. 


12 See Berger, Exhaustion of Administrative Remedies, 48 Yale L. J. 981 (1939); Appeal- 
ability of Interlocutory Orders of Independent Federal Administrative Agencies, 8 Univ. Chi. 
L. Rev. 113 (1941). 


83 347 Ill. 115, 179 N.E. 462 (1931). *4 354 Ill. 40, 187 N.E. 921 (1933). 
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the exhaustion rule might well be applied by courts in the absence of statute, 
no Illinois case involving an occupational licensing agency in which this was 
done has been found. 

JUDICIAL REVIEW 


The Illinois court has held that when notice and hearing in an administrative 
proceeding are provided for by statute the due process clause does not require 
provision in the statute for judicial review."5 Nevertheless, Illinois statutes 
creating licensing agencies almost invariably provide for a method by which 
an aggrieved party may obtain judicial review of the licensing agency’s action. 
These provisions supplement the extraordinary common law and equitable 
remedies often available to parties aggrieved by arbitrary action of occupational 
licensing officers." 

Appeal.—In Aurora v. Schoeberlein,™ the separation of powers provision of 
the Illinois Constitution was held to invalidate legislation authorizing a trial de 
novo on appeal for those cases arising out of administrative action which could 
not have been determined by the court under its original jurisdiction.“* The 
court said: ‘The cases in which appeals from non-judicial bodies to courts have 
been recognized have involved individual or property rights of which the court 
had jurisdiction under some other form of procedure, and belonged to classes of 
cases in which the court, acting judicially, could afford a remedy.”"® Since it has 
been held that licenses to engage in reputable occupations confer valuable rights 
which will be protected against arbitrary action by the courts in the absence of a 
statutory remedy,”° the decision in the Schoeberlein case does not restrict the 
power of the legislature to provide for trials de novo on appeal from licensing 
agencies dealing with such occupations. But in view of judicial characterization 
of licenses to engage in “less respectable” occupations as conferring mere privi- 
leges on a holder, a statutory provision conferring the right to a trial de novo on 
appeal upon such licenses may be declared invalid. Although licenses issued 
under the Small Loans Act probably fall within the former rather than the latter 
type, the provision for “appeal’’ in that statute restricts the scope of judicial 
review to the “reasonableness and lawfulness” of the department’s orders.™ 
While this provision may result from excessive legislative caution, modern 
commentators have almost uniformly contended that it is preferable as a matter 
of policy that there should be no judicial trial de novo of matters once deter- 


ts Cf. Italia America Shipping Corp. v. Nelson, 323 Ill. 427, 154 N.E. 198 (1926). 

16 See Review of Administrative Orders in Illinois, 31 Ill. L. Rev. 230 (1937); cf. Report of 
the Administrative Law Committee of the Pennsylvania Bar Ass’n, 45 Pa. Bar Rep. 344, 375 
(1939). 

"7 230 Ill. 496, 82 N.E. 860 (1907). 

"8 Cf, Borreson v. Dept. of Public Welfare, 368 Ill. 425, 14 N.E. (2d) 485 (1938). 

"9 Aurora v. Schoeberlein, 230 Ill. 496, 503-4, 82 N.E. 860, 861 (1907); Conover v. Gatton, 
251 IIL 587, 96 N.E. 522 (1911). 

30 Pages 698-99 supra. 11 TI]. Rev. Stat. (1941) c. 74, §43. 
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mined by any occupational licensing agency.™ But the significance of this 
statutory restriction of the scope of review on appeal has not been discussed in 
the Illinois court’s opinions.”? The similarity of these appeal provisions to the 
more common statutory provisions for the use of certiorari as a method of 
achieving judicial review of the action of licensing officers may indicate that 
decisions concerning the latter provisions are applicable to the former. 

Certiorari.—At common law the writ of certiorari was issued to compel an 
inferior body exercising judicial functions to send up the record of a proceed- 
ing.“4 The limitation of the writ to the review of judicial determinations pre- 
vents its utilization for the review of rules and regulations made by licensing 
authorities. This limitation should not, however, be applied to restrict judicial 
review of action by such authorities in the issuance, renewal, or revocation of 
occupational licenses, whether such action be termed “quasi-judicial” or “‘ad- 
ministrative” for other purposes.™5 

On common law certiorari the court could consider only the record, and new 
evidence could not be introduced. Only questions of jurisdiction could be de- 
termined; certiorari did not lie to correct errors of law or of fact, except where a 
particular finding of fact was essential to the jurisdiction of the agency.™ 
Early restrictive definitions of “‘jurisdictional’”’ facts precluded consideration of 
the reasonableness of administrative orders. But the scope of review on com- 
mon law certiorari has been greatly expanded by the Illinois courts through the 


122 See Jafie, Report of the Attorney General’s Committee on Administrative Procedure, 8 
Univ. Chi. L. Rev. 401, 433-39 (1941); Isenbergh, Developments in Administrative Law, 1930- 
40, 27 Va. L. Rev. 29 (1941). 

«33 Statutory authorizations for judicial review of the reasonableness and lawfulness of ad- 
ministrative rules and regulations are merely legislative enactments of the standard which the 
courts had employed in the absence of statutory provisions. People v. McGinley, 329 Ill. 173, 
160 N.E. 186 (1928); People v. Witte, 315 Ill. 282, 146 N.E. 178 (1924); People v. Kane, 288 
Ill. 235, 123 N.E. 265 (1919); Kettles v. People, 221 Ill. 221, 77 N.E. 472 (1906).. Inquiry as to 
the reasonableness of an administrative rule is essential if an administrative agency is to be 
confined to action within its statutory authority, since a grant of discretionary power to a 
licensing officer is often upheld by the courts on the theory that the exercise of such power is 
subject to either an express or implied limitation of reasonableness. 


124 Freund, Administrative Powers over Persons and Property 260 et seq. (1928). 


+25 Professor Freund suggested that the distinction between judicial and non-judicial de- 
termination for the purpose of granting certiorari should depend upon whether or:not the ad- 
ministrative officer acted after notice and hearing. Ibid., at 263. But since the Illinois courts 
do not require notice and hearing before revocation of “privilege” licenses, see page 703 supra, 
this distinction would prevent review by certiorari of arbitrary revocation of licenses of this 
type. Since, as has been previously indicated, revocation may affect both classes of licensees 
alike, page 703 supra, certiorari should lie in both cases. This result would be achieved if the 
distinction between judicial and non-judicial action for this purpose were made to depend upon 
whether the administrative action was addressed to a particular party or was of general appli- 

tion. 


6 See Blunt v. Shepardson, 286 Ill. 84, 121 N.E. 263 (1918). 
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device of terming “jurisdictional” facts which were not originally so consid- 
ered.7 

A more satisfactory method of expanding the scope of review on certiorari 
was provided by the legislature in occupational licensing statutes administered 
by the Department of Registration and Education. These statutes provided 
that the circuit or superior court of the county in which the accused person re- 
sides shall have the power to review any order of revocation or suspension of the 
department and “all questions of law and fact thereon by writ of certiorari.’’* 
In order to effectuate the policy of these statutes it is necessary that the record 
certified to the court, unlike the record at common law, include findings of fact 
and statements of the evidence supporting these findings. But the statutes are 
silent on whether the court may substitute its opinion for that of the adminis- 
trator in determining whether an administrative finding is supported by the 
evidence, or whether the findings must be sustained if supported by “‘any evi- 
dence,” by ‘‘substantial evidence,” or by the “preponderance of evidence.” 

No reported cases in which the question is discussed in relation to these 
statutes have been found. This omission is surprising in view of the controversy 
which has been engendered by federal legislation providing that administrative 
findings of fact should be accorded a specified degree of finality on review. Some 
licensing statutes, however, not administered by the Department of Registra- 
tion and Education, specify the degree of finality to be accorded administrative 
findings of fact.** These statutes likewise remain uninterpreted by the courts. 

Mandamus.—Mandamus is said to lie only to compel action which is minis- 
terial in character. If the administrative officer has discretion to determine 
whether or not he should perform a particular act, mandamus will lie to compel 
him to act only if he refuses to do so after having made a determination favor- 
able to a complainant, or if his determination against action is so flagrant as to 
be characterized as an abuse of discretion."*° Thus, in People ex rel. Sheppard 
». Bd. of Dental Examiners," where an applicant for mandamus to compel the 
issuance of a license claimed that he had graduated from a reputable dental 
college and was therefore entitled to a license, the supreme court sustained the 
board’s demurrer to the complaint, saying, ‘The demurrer here does not admit 
that the Board found that the college at which the relator was graduated was 
reputable, although it does admit that to be the fact. But since the Board can- 

27 Compare Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933), and Bodenweiser v. Dept. 
of Registration and Education, 347 Ill. 115, 179 N.E. 462 (1931), with Braucher v. Bd. of 
Examiners of Architects, 209 Ill. App. 455 (1918), and Kaeseberg v. Ricker, 177 Ill. App. 527 
(1913). 

18 Til. Rev. Stat. (1941) c. 127, §60 i. 

9 See, e.g., Ill. Rev. Stat. (1941) c. 954, §272 (Illinois Truck Act); ibid., at c. 8, § 37¢ (Illi- 
nois Horse Racing Act). 

13° State Bd. of Dental Examiners v. People ex rel. Cooper, 123 Ill: 227, 13 N.E. 201 (1887); 
see Hart, Introduction to Administrative Law 438 (1940). 

8" r10 Ill. 180 (1884). 
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not be compelled to decide the question that way, although the evidence might 
clearly sustain it in doing so, there is no ground for mandamus.’ If the court 
had overruled the demurrer it would have decided in effect that the college was 
reputable before the board had exercised the discretion vested in it by the 
statute. Where the board has in good faith determined that a particular college 
is not reputable, mandamus will not issue."3* But where the board’s action is 
based on prejudice, fraud, or caprice, the court will issue mandamus. Thus in 
State Bd. of Dental Examiners v. People ex rel. Cooper, *4 the plaintiff averred 
that he had complied with all statutory requirements, that he had graduated 
from a reputable college and that a license had been refused him solely because 
four members of the board were interested in a rival institution and were there- 
fore prejudiced against him. The circuit court overruled the board’s demurrer, 
since it appeared that the board had admitted that they had determined that 
the college from which the plaintiff had graduated was reputable. The supreme 
court affirmed the judgment, severely criticizing the board’s action. But where 
a statute is construed to permit no discretion, mandamus will issue to compel 
the administrator to comply with the terms of the statute."*5 In People ex rel. 
Sucherman v. State Bd. of Pharmacy, *** mandamus was granted to compel the 
renewal of a license when the board’s refusal to renew was based upon a reason 
not specified in the statute. 

It seems that the use of mandamus has not unduly hampered administrative 
action, since, for the most part, the courts have not interfered with administra- 
tive discretion and, indeed, have liberally interpreted statutory provisions as 
vesting discretionary power in administrative officers.'3? 

Injunction.—Injunction is a proper remedy when a licensee claims that the 
statute under which an administrative body seeks to act is unconstitutional,"* 
or that the proposed action is beyond the authority conferred by the statute." 


133 Tbid., at 186 (italics added). 

133 People ex rel. Bader v. Hallihan, 284 Ill. App. 54, 1 N.E. (2d) 415 (1936). 

134 123 Ill. 227, 13 N.E. 201 (1887). 

135 Douglas v. People ex rel. Ruddy, 225 Ill. 536, 80 N.E. 341 (1907). A writ of mandamus 
will not issue, however, where no satisfactory result can be achieved. People v. Illinois Racing 
Com’n, 303 Ill. App. 654, 25 N.E. (2d) 839 (1940) (mandamus refused because period of license 
had expired). 

136 975 Ill. 236, 114 N.E. 22 (1916). Compare People ex rel. Shultz v. Russel, 294 Ill. 283, 
128 N.E. 295 (1920), with People ex rel. Schweder v. Brady, 268 Ill. 192, 108 N.E. 1009 (1915). 

137 People ex rel. Sheppard v. State Bd. of Dental Examiners, 110 Ill. 180 (1884); People v. 
Heilman Co., 263 Ill. App. 514 (1931). 

138 Scully v. Hallihan, 365 Ill. 185, 6 N.E. (2d) 176 (1936); Banghart v. Walsh, 339 Ill. 132, 
171 N.E. 154 (1930); Doe v. Jones, 327 Ill. 387, 158 N.E. 703 (1927); Frazer v. Shelton, 320 
Ill. 253, 150 N.E. 696 (1926). 

139 Ramsay v. Shelton, 329 Ill. 432, 160 N.E. 769 (1928); State Bd. of Health v. Ross, 191 
Ill. 87, 60 N.E. 811 (1901); Audia v. Chicago, 236 Ill. App. 613 (1925); see Fidelity Investment 
Ass’n v. Emmerson, 235 Ill. App. 9 (1924). 
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But before an injunction will issue, equity jurisdiction must be established." 
Therefore a petitioner must exhaust his administrative and legal remedies be- 
fore he may seek equitable relief, and it must also be shown that irreparable 
injury will be suffered if an injunction is not issued.'* In cases not involving 
licenses the Illinois courts have held that the availability of an extraordinary legal 
remedy will bar a suit for injunction,'* but it is uncertain whether these hold- 
ings apply when occupational licenses are involved. The courts have usually 
assumed that the revocation of an occupational license by an unauthorized 
administrative officer will result in irreparable injury.'* It has also been as- 
sumed that the mere holding of a hearing by an unauthorized professional com- 
mittee will so injure an occupational licensee as to justify the issuance of an in- 
junction.'44 But an injunction will not issue to interfere with the exercise of the 
discretionary powers which an administrative agency is conceded to possess. 

Thus remedy by injunction supplements the use of mandamus, certiorari, 
and appeal in a scheme of judicial review which affords persons subject to the 
jurisdiction of occupational licensing authorities a degree of judicial review con- 
sistent with the successful performance by administrative officers of the func- 
tions allotted to them. 


THE ADMISSIBILITY OF CHARACTER EVIDENCE 
IN DETERMINING SENTENCE 


During the nineteenth and twentieth centuries American criminal legislation 
has shifted from the fixed sentence’ type of criminal statute to the discretionary 


4° Doe v. Jones, 327 Ill. 387, 158 N.E. 703 (1927); Fidelity Investment Ass’n v. Emmerson, 
235 Ill. App. 9 (1924). 


+4t But cf. Kalman v. Walsh, 355 Ill. 341, 189 N.E. 315 (1934) (court discussed neither ex- 
haustion nor inadequacy of legal remedies before granting injunctions); Ramsay v. Shelton, 
329 Ill. 432, 160 N.E. 769 (1928). 


42 New Haven Clock Co. v. Kochersperger, 175 Ill. 383, 51 N.E. 629 (1898); Fletcher v. 
Tuttle, 151 Ill. 41, 37 N.E. 683 (1894); Rockford Amusement & Refreshment Co. v. Baldwin, 
252 Ill. App. 1 (1929). 

43 Notes 129 and 130 supra. 


™44 Kalman v. Walsh, 355 Ill. 341, 189 N.E. 315 (1934); Ramsay v. Shelton, 329 Ill. 432, 160 
N.E. 769 (1928); State Bd. of Health v. Ross, 191 Ill. 87, 60 N.E. 811 (1901). Contrast the 
attitude of the federal courts in analogous situations, discussed in Appealability of Interlocu- 
tory Orders of Independent Federal Administrative Agencies, 8 Univ. Chi. L. Rev. 113 (1941). 

45 Klafter v. State Bd. of Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913); see 
Fidelity Investment Ass’n v. Emmerson, 235 Ill. App. 9 (1924). 

* In the seventeenth century practically all felonies called for the death sentence. 4 BI. 
Comm. *98. In Blackstone’s day Parliament had provided that the death sentence should be 
imposed in not less than 160 different crimes. Ibid., at *17. Indeed, it appears that variations 
in punishment according to the severity of the crime were only to be found in the manner in 
which the death sentence was to be imposed. Ibid., at *61, *92, *93, *97. 
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sentence type of statute.* This trend has been actuated by a corresponding 
shift in penal theory toward an increasing recognition of the rehabilitative func- 
tion of imprisonment.’ 

The application of discretionary sentence statutes to trial procedure raises 
some difficult problems in regard to the admissibility of character evidence, 
Since a history of the criminal’s dealings with society is an essential element in 
determining a proper sentence, the efficient operation of discretionary sentence 
statutes calls for evidence of the defendant’s character+—general reputation as 
well as evidence of specific acts of prior misconduct. Here, however, a conflict 
arises. Trial procedure jealously guards the history of the criminal’s past from 
the jury in order that a man may not be convicted solely because of his past 
record. Thus the so-called undue prejudice rule excludes evidence of prior 
misconducts even though this evidence is relevant® as to guilt or innocence— 
relevant in that it indicates an increased probability that the accused com- 
mitted the crime.’ 

In practice, courts which have been faced with the problem of the admissi- 
bility of such evidence have found it necessary either to eliminate the protec- 
tion given the accused by the undue prejudice rule by admitting the evidence® 


? Few crimes today call for a fixed definite sentence. The great majority call for an in- 
determinate sentence. Note 29 infra. The crime of murder is punishable in most states by 
either death or life imprisonment. But in Illinois any term of years not less than fourteen may 
be imposed, or the death sentence may be rendered, upon conviction under a murder indict- 
ment. Ill. Rev. Stat. (1941) c. 38, §801. 

3 Mannheim, The Dilemma of Penal Reform 28 (1939); see Holmes, The Common Law 
42-47 (1881). 

4 Where a statute gives wide latitude to the court or jury in the matter of fixing sentence, 
the defendant’s background, occupation, and past criminal record are elements which demand 
consideration in determining the proper sentence. People v. Riley, 376 Ill. 364, 33 N.E. (2d) 
872 (1941); Dalhover v. United States, 96 F. (2d) 355 (C.C.A. 7th 1938); People v. Popescue, 
345 Ill. 142, 177 N.E. 739 (1931). 

5 Such evidence is admissible in order to show knowledge, intent, design, or plan. 2 Wig- 
more, Evidence §§300-4 (3d ed. 1940); Commonwealth v. Robinson, 146 Mass. 571, 16 N.E. 
452 (1888); cf. Rex v. Ellis, 6 B. & C. 145 (K.B. 1826). It is also admissible for purposes of im- 
peaching the defendant as a witness. 3 Wigmore, Evidence §§ 889-90 (3d ed. 1940), and cases 
there cited. 

If the defendant calls witnesses to testify to his good character, the prosecution may also 
call witnesses in rebuttal to testify to his bad character. But the prosecution cannot offer evi- 


dence of specific misconduct for such a purpose. 1 Wigmore, Evidence §193 (3d ed. 1940), 
and cases there cited. 


6“A defendant's character, then, as indicating the probability of his doing or not doing the 
act charged, és essentially relevant.” 1 Wigmore, Evidence § 55, at 450 (3d ed. 1940). 

7 The undue prejudice rule is apparently unknown in continental law. Great weight is 
placed upon evidence of prior criminal conduct in continental proceedings. 1 Wigmore, Evi- 
dence §193 (3d ed. 1940). 

* Commonwealth v. Flood, 302 Pa. 190, 153 Atl. 152 (1930); Commonwealth v. Dague, 302 


Pa. 13, 152 Atl. 839 (1930); People v. Hong Ah Duck, 61 Cal. 387 (1882); see Kistler v. State, 
54 Ind. 400, 404 (1876); Fields v. State, 47 Ala. 603 (1872). 
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or to disregard the policy behind the discretionary sentence statutes by exclud- 
ing the evidence.® 

This apparent dilemma into which the courts have fallen is the result of a 
failure to distinguish between the function of trying the accused and the func- 
tion of sentencing the criminal. This confusion seems to have originated during 
the transition in the early part of the nineteenth century from the common law 
procedure to the statutory procedure of determining sentence. Under the com- 
mon law system the jury simply returned a verdict of guilty or not guilty;’° the 
duty of measuring out the sentence rested with the court. The court, after the 
jury returned a verdict of guilty, heard additional character evidence before 
determining the sentence." By statute in many jurisdictions the power of sen- 
tencing was taken from the court and vested in the jury. However, few courts 
recognized the necessity for separating the sentencing function from the trial 
function once both were vested in the jury. A rigorous application of the 
undue prejudice rule prevented character evidence, which formerly was pre- 
sented to the judge in determining sentence, from ever reaching the jury. The 
common law principle that character evidence was relevant in determining the 
proper sentence was so completely forgotten through this blind application of 
the undue prejudice rule that such evidence has even been excluded from the 
court when the court was exercising its historical role of determining the 
sentence.” Se as: 

Hence, while criminal theory was changing so that a flexibility became im- 
portant with respect to fixing sentence, criminal procedure was fast hardening 
to the point where it was impossible for either the court or the jury to get ade- 
quate information before it in order to determine properly the period of confine- 
ment. Since criminal theory today proceeds upon the assumption that the pur- 
pose of confinement is rehabilitation, a return to the common law procedure 
would be desirable in order that the judge might have enough facts before him 
to determine the appropriate prison term. 

If the trial and sentence-fixing functions are kept separate, even though they 
are to be performed by the same body, no violence need be done to the undue 
prejudice rule in the trial, while the sentencing body will have access to the 
essential facts at the sentencing stage. Thus, while certain forms of character 


* People v. Corry, 349 Ill. 122, 181 N.E. 603 (1931); cf. Berry v. State, 51 Ga. App. 442, 
180 S.E. 635 (1935); State v. Smith, 129 Iowa 709, 106 N.W. 187 (1906); People v. Sickles, 156 
N.Y. 541, 51 N.E. 288 (1898). 


1° “By the common law, the jury determined merely the guilt or innocence of the prisoner; 
and, if their verdict was guilty, their duties were at an end The court alone determined 
what the punishment should be ” Fields v. State, 47 Ala. 603, 606 (1872). See Kistler v. 
State, 54 Ind. 400, 403 (1876). 


™ Rex v. Wilson, 4 Term Rep. 487 (K.B. 1791); Rex. v. Withers, 3 Term Rep. 428 (K.B. 
1789); Rex v. Bunts, 2 Term Rep. 683 (K.B. 1788); see Kistler v. State, 54 Ind. 400, 403 
(1876); 1 Bishop, Criminal Law § 934 (oth ed. 1923). 

™ State v. Vennum, 149 Wash. 670, 272 Pac. 62 (1928); State v. Kendall, 200 Iowa 483, 203 
N.W. 806 (1925); People v. Miller, 114 Cal. 10, 45 Pac. 986 (1896). 





718 THE UNIVERSITY OF CHICAGO LAW REVIEW 


evidence are excluded at trial because of the undue prejudice rule," there no 
longer exists any reason for excluding this type of character evidence at the 
sentencing stage after guilt has been established by plea or by verdict." 

However simple this solution might seem, it has been accorded scant atten- 
tion by courts, counsel, or text writers. Indeed, some legislatures in passing dis- 
cretionary sentence statutes have tied the court’s hands by requiring the sen- 
tence to be returned with the verdict of guilty. 

The distinction between the trial function and the sentencing function, how- 
ever, has not gone entirely without recognition. Where a statute provides that 
under a plea of guilty the court is to pass sentence, most courts hold that charac- 
ter evidence may be presented before sentence is imposed."* The question of 
admissibility of specific acts of prior misconduct in such a situation was squarely 
presented to the Illinois Supreme Court in the case of People v. Popescue."’ It 
was held that since there was no contention as to the defendant’s guilt, there 
was no longer any compelling reason to apply the undue prejudice rule, a rule 
designed to protect the innocent, not the guilty."* It was further held that such 
a hearing was not a trial but a process by means of which the court could gather 
the information necessary to exercise the wide discretion given it under the 
statute. 

The decision in the Popescue case was followed in Dalhover v. United States, 
one of the rare instances in which, following a plea of guilty, a jury was impanel- 
ed for the purpose of rendering a sentence. In this case a sentence of death im- 
posed by the jury after a plea of guilty to murder *° was upheld although an ad- 
mission by the defendant that he had committed some 150 robberies had been 
admitted over objection. The court held that since guilt had been established 


*3 1 Wigmore, Evidence §55 (3d ed. 1940). 

4 Cason v. State, 160 Tenn. 267, 23 S.W. (2d) 665 (1930); Rex v. Bonnevie, 38 Nova Scotia 
560 (1906); State v. Summers, 98 N.C. 702, 4 S.E. 120 (1887); State v. Smith, 2 Bay (S.C.) 62 
(1796); Rex v. Sharpness, 1 Term Rep. 228 (K.B. 1786). 

*s Til. Rev. Stat. (1941) c. 38, §801; Ind. Stat. Ann. (Burns, 1933) §9-1819. Some complica- 
tions arising from this type of statute are indicated in 9 Univ. Chi. L. Rev. 497 (1942), noting 
People v. Hicks, 287 N.Y. 165, 38 N.E. (2d) 482 (1941). 


*6 People v. Hetherington, 379 Ill. 71, 39 N.E. (2d) 361 (1942); People v. Riley, 376 Ill. 364, 
33 N.E. (ad) 872 (1941); People v. Popescue, 345 Ill. 142, 177 N.E. 739 (1931); Tractenberg v. 
United States, 293 Fed. 476 (App. D.C. 1923); see Cason v. State, 160 Tenn. 267, 23 S.W. 
(2d) 665 (1930). It has been held incumbent upon the judge to inquire carefully into the de- 
fendant’s past in order to discover if there is any evidence of a mitigating nature. People v. 
McWilliams, 348 Ill. 333, 180 N.E. 832 (1932). At common law evidence in mitigation or ag- 
gravation of the offense was also heard by the court following pleas of guilty. Rex v. Dignam, 
7 A. & E. 593 (K. B. 1837). 

*7 345 Ill. 142, 177 N.E. 739 (1931). 18 Note 38 infra. 

9.96 F. (ad) 355 (C.C.A. 7th 1938), cert. den. 305 U.S. 632 (1938). 

*° A statutory charge of murder was involved, which arose out of a murder following a 
robbery of a national bank in violation of the Federal Banking Act, 48 Stat. 783 (1934), 12 
U.S.C.A. §588c (1936). 
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by the plea, the defendant could no longer invoke the undue prejudice rule. 
But in Reppin v. People” the Supreme Court of Colorado reversed and remanded 
a case in which upon a plea of guilty the jury had imposed a penalty of death 
after hearing of the defendant’s previous criminal history. The two cases are 
irreconcilable. The Dalhover case is preferable in that it properly recognized 
the distinct function the jury was performing in this situation. 

The common law principle of separating the trial from the sentencing func- 
tion is also implicit in the more desirable form of habitual criminal statute. 
Most jurisdictions today have some form of habitual criminal statute” providing 
for an increased punishment for the persistent offender.** Since a series of prior 
convictions must be alleged and proved in order to secure the increased sentence, 
such evidence is likely to conflict with the undue prejudice rule unless the 
separation procedure of trial and sentence is followed. Most statutes are silent 
upon this point; courts have at times ordered a separation,*4 and at other times 
permitted the jury to hear the evidence of former convictions at the trial stage.” 


*t 95 Colo. 192, 34 P. (2d) 71 (1934). Contra: Houston v. Commonwealth, 270 Ky. 125, 109 
S.W. (2d) 45 (1937). 
* For discussion and citation of statutes, see 1 Wigmore, Evidence §196 (3d ed. 1940). 


23 This type of statute does not create an offense. It merely provides for increased 
ment for successive convictions. People.v. Atkinson, 376 Ill. 623, 35 N.E. (2d) 58 (1942); 
Ex parte Kuwitzky, 135 Neb. 466, 282 N.W. 396 (1938); State v. Woodman, 129 Kan. 166, 272 
Pac. 132 (1928); Graham v. West Virginia, 224 U.S. 616 (1912). 


+4 Kan. Gen. Stat. Ann. (Corrick, 1935) §§ 21-107, 21-107a, construed in State v. Woodman, 
129 Kan. 166, 272 Pac. 132 (1928). Several states have enacted general habitual criminal 
statutes which do not indicate specifically whether the defendant’s criminal history is to be 
heard by the court or the jury. With respect to this type of statute it has been held that the 
prior criminal convictions must be alleged in the indictment and proved during the trial. People 
v. Sickles, 156 N.Y. 541, 51 N.E. 288 (1898). Some statutes contain a section providing that 
after sentence or conviction the district attorney may file an information alleging a criminal 
history in order to secure an increased sentence. Fla. Comp. Gen. Laws Ann. (Skillman, 1927) 
$7108; La. Code Crim. Proc. Ann. (Dart, 1932) art. 711; N.M. Stat. Ann. (Courtright, 1929) 
$35-4204; N.Y. Penal Law (McKinney, 1938) §1943; Ohio Code Ann. (Throckmorton, 1940) 
$13744-3; Ore. Code Ann. (1940) § 26-2804. Under these statutes it appears to be the general 
practice not to allege the previous convictions in the original indictment. Shortly after convic- 
tion the state usually files a separate indictment alleging the previous convictions. People v. 
Gowasky, 224 N.Y. 451, 155 N.E. 737 (1927); State v. Smith, 128 Ore. 515, 273 Pac. 323 (1929); 
Cross v. State, 96 Fla. 758, 119 So. 380 (1928). Such a practice is to be approved, for it clearly 
recognizes the separation principle of trial and sentencing. However, there is nothing to pre- 
vent the filing of allegations of previous offenses in the original indictment under such a statute. 
United States ex rel. Wisniewsky v. Hunt, 36 F. Supp. 774 (N.Y. 1941). See People v. Gowas- 
ky, 224 N.Y. 451, 155 N.E. 737 (1927). Hence, whether or not the jury will be prejudiced by a 
showing of prior convictions will depend upon whether the prosecution desires to allege such a 
history in the original indictment or is willing to wait until after conviction before filing a 
separate indictment. 

*s Ky. Codes Ann. (Carroll, 1915) §1130, construed in Oliver v. Commonwealth, 113 Ky- 
228, 67 S.W. 983 (1902); Neb. Comp. Stat. (1929) § 29-2217, construed in Taylor v. State, 114 
Neb. 257, 207 N.W. 207 (1926). 
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A more desirable statute is one which specifically requires a separate procedure. 
This is accomplished by providing that that part of the indictment alleging pre- 
vious convictions is not to be read to the jury until a verdict of guilty has been 
returned. Proof of the conviction is then made and if the jury finds after guilt 
has been established that the defendant is an habitual criminal, a heavier sen- 
tence is imposed.** Though the jury is the body which determines whether or 
not the sentence is to be heavier, this procedure is in principle similar to the 
common law procedure. A few other statutes have specifically prohibited such 
a procedure.?7 

The indeterminate sentence also appears to be a recognition of the common 
law principle that the sentence is not part and parcel of the verdict but a dis- 
tinct and separate act. Indeterminate sentence statutes* do not call upon 
either the judge or the jury to fix the length of the sentence. The criminal is 
sentenced for a minimum-maximum term, and a parole or welfare board is called 
upon to determine when he shall be released. Such a board will not even con- 
sider the convict’s case until he has served his minimum sentence. He will be re- 
leased prior to the expiration of the maximum term only when the board is con- 
vinced he is fitted to take his place in society. Thus his time of release is not 
established until months or even years after his conviction. The board is not 
limited to the evidence in the trial record but is free to inquire closely into his 
past life. 

Aside from enabling the court or jury to inquire into the past criminal record 
of the accused, the application of the separation principle would also afford the 
accused benefits which would otherwise be unavailable. Evidence of extenuat- 
ing circumstances, which is inadmissible at trial because it is irrelevant to the 
issue of guilt or innocence, would be admissible at the sentence-fixing stage, 
since it is highly relevant with respect to the term of sentence to be given the 
defendant.”? Separation of the trial and sentence function would benefit the 
defendant in still another way. Although at trial a defendant is always per- 
mitted to introduce evidence as to his good general reputation,** he is not al- 
lowed to introduce evidence of particular good acts—which may be far more 
valuable in determining his character than the opinions of others.** The fact 


*6 Cal. Pen. Code (Deering, 1941) §1025; cf. Okla. Stat. (Harlow, 1931) §3140. 

*7 Til. Rev. Stat. (1941) c. 38, §602; Ind. Stat. Ann. (Burns, 1933) §§9-2207, 9-2208, con- 
strued in Barr v. State, 205 Ind. 481, 187 N.E. 259 (1933); Iowa Code (1931) §13390. 

8 Cal. Pen. Code (Deering, 1941) §1168; Ill. Rev. Stat. (1@g1) c. 38, §802; Ind. Stat. Ann. 
(Burns, 1933) §9-1821; N.Y. Penal Law (McKinney, 1938) §2189; Pa. Stat. Ann. (Purdon, 
1930) tit. 19, §1057. These statutes are usually applicable to all but the most serious offenses. 
In Illinois an indeterminate sentence is to be imposed in all cases except misprision of treason, 
murder, rape, or kidnaping. Ill. Rev. Stat. (1941) c. 38, §8or. 

*9 State v. Smith, 2 Bay (S.C.) 62 (1796). Such facts are heard if raised by the issue. Most 
commonly such evidence is heard when insanity is pleaded in defense. 

3° 1 Wigmore, Evidence §56 (3d ed. 1940), and cases there cited. 

3 Ibid., at §195, and cases there cited. 
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that the proof of a number of individual good acts would introduce too many 
collateral issues has resulted in the exclusion of this type of evidence even though 
it is relevant to the likelihood of the defendant’s committing a crime. How- 
ever, at the sentencing stage the collateral issue danger would be outweighed by 
the great relevancy of such facts to the determination of a proper sentence. The 
amount of such evidence to be anna could be left to the discretion of the 
court.33 

The separation of the function of trying the accused from the function of sen- 
tencing the criminal has been recognized in the common law procedure, the 
desirable form of habitual criminal statute, the indeterminate sentence, the 
Popescue case, and the Dalhover case. The more widespread adoption of the 
principle of separating the two functions would seem to wait only upon its being 
brought more forcefully to the attention of the courts. Where a trial is before 
a jury there is no procedural reason in many states*4 why a court if it so de- 
sired could not withhold objectionable character evidence from the jury dur- 
ing the trial and then admit this evidence after verdict for the purpose of de- 
termining the sentence.*5 In those cases where a jury has been waived upon a 
plea of not guilty the court could impose similar restrictions upon itself.2* When 
the plea is guilty the Popescue and Dalhover cases offer desirable precedents. 


3 Tbid., at §195 n.4. Evidence which is only slightly relevant is excluded when it raises 
collateral issues. But as evidence becomes more relevant it is more likely to be admitted in 
spite of any collateral issues which might be raised. Detroit Iron & Steel Co. v. Detroit Gray 
Iron Foundry Co., 240 Mich. 677, 216 N.W. 391 (1927). 

33 As to appellate court rulings on a trial court’s handling of relevant evidence in connection 
with the question of exclusion because of a policy rule, consult James, Relevancy, Probability 
and the Law, 29 Calif. L. Rev. 689, 701-5 (1941). 

44 For example, under the following statutes there is no provision which would prevent the 
suggested procedure: Ala. Code Ann. (1940) tit. 14, § 322 (manslaughter); Ariz. Code Ann. 
(1939) § 43-2903 (murder); Cal. Pen. Code (Deering, 1941) § 190 (murder); Wash. Rev. Stat. 
Ann. (Remington, 1932) § 2392 (murder). Such a procedure is not open in Illinois or Indiana 
because of a statutory requirement that the sentence be returned with the verdict by the jury. 
Note 15 supra. This is also the case under N.Y. Penal Law (McKinney, 1938) § 1045-a (mur- 
der); cf. People v. Hicks, 287 N.Y. 165, 38 N.E. (2d) 482 (1941), noted in 9 Univ. Chi. L. Rev. 
497 (1942). 

38 Difficulties might arise under such a procedure if a jury were to return a verdict of guilty 
but be unable to decide upon the sentence to be imposed. The situation which obtains in a 
proceeding under an habitual criminal statute after sentence has been imposed, note 24 supra, 
would be somewhat analogous and would seem to indicate that no double jeopardy would be 
involved if a new jury were impaneled to pass solely upon the sentence. State v. Findling, 123 
Minn. 413, 144 N.W. 142 (1913); Maguire v. State, 47 Md. 485, 497 (1877); Ingalls v. State, 
48 Wis. 647, 4 N.W. 785 (1880); People v. Stanley, 47 Cal. 113 (1874). 

36 State v. Reeder, 79 S.C. 139, 60 S.E. 434 (1908); Fields v. State, 47 Ala. 603 (1872). 
Such a procedure might be open in the Illinois courts today. In the light of People v. Popescue, 
345 Ill. 142, 177 N.E. 739 (1931), page 718 supra, it would appear that the outcome of People v. 
Corry, 349 Ill. 122, 181 N.E. 603 (1932), note 9 supra, would have been different had the trial 
judge imposed such restrictions upon himself rather than admitting the prejudicial evidence 
prior to his determination of guilt. 
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Perhaps from the standpoint of general policy the ideal solution of the problem 
of fixing the sentence and yet excluding objectionable character evidence would 
involve a return through legislation to the common law procedure whereby the 
court alone had the function of determining the length of sentence.’ This would 
place this important task in more experienced and dispassionate hands, al- 
though it might suffer from the disadvantage that a jury would be less likely to 
convict where it did not have control of the length of sentence to be given the 
accused. Whether the court or the jury is to fix the sentence, an adherence to 
the separation principle as suggested would afford the defendant the full benefit 
of the undue prejudice rule and also would give the sentencing body the perti- 
nent facts, both favorable and unfavorable to the criminal, necessary for the 
proper exercise of the discretion given it by the legislature.** 


37 Ariz. Code Ann. (1939) §44-2208; Colo. Stat. Ann. (Michie, 1935) c. 48, §515; La. Code 
Crim. Proc. Ann. (Dart, 1932) art. 526; Mass. Ann. Laws (1933) c. 279, §5; Federal Rules of 
Criminal Procedure after Plea of Guilty, Verdict or Finding of Guilt, Rule 1, 18 U.S.C.A. fol- 
lowing §688 (Supp. 1941). 


3* “Any person indicted stands before the bar of justice clothed with a presumption of in- 
nocence and, as such, is tenderly regarded by the law. Every safeguard is thrown about him. 
.... After a plea of guilty admitted murderers are in a much different position. As such they 
are felons. Instead of being clothed with a presumption of innocence they are naked criminals, 
hoping for mercy but entitled only to justice.” Shaw, J., in People v. Riley, 376 Ill. 364, 368, 
33 N.E. (2d) 872, 875 (1941). 
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RECENT CASES 


Conflict of Laws—Foreign Statute of Limitation Applied—{Federal].— Plaintiff em- 
ployee sued defendant, a Michigan corporation, in a federal district court in Michigan, 
alleging he had contracted tuberculosis as a result of the defendant’s failure to venti- 
late properly a tunnel in a Minnesota mine as prescribed by a Minnesota statute. The 
Minnesota statute of limitations provides that all actions based “upon a liability cre- 
ated by statute” shall be brought within six years,? while the Michigan statute of 
limitations requires personal injury actions to be brought within three years.’ The 
district court applied the Michigan statute in bar of the action. On appeal, held, that 
the Minnesota statute of limitations controlled. Judgment reversed. Maki v. George R. 
Cooke Co.4 

It is a fundamental policy of the conflict of laws that the decision of a case should 
depend as little as possible upon the accident of its being brought in one forum rather 
than in another.’ However, this policy in favor of uniformity of decision is qualified to 
the extent that in matters of procedure the law of the forum will control. This excep- 
tion is required by reasons of practical convenience. A court would be greatly ham- 
pered if it followed peculiar foreign rules of practice when deciding a case in accordance 
with foreign substantive law.? However, going beyond the necessities of convenience, 
courts have tended to expand the procedural category where possible in order to effec- 
tuate certain domestic policies. Since resort to “public policy” as a device for extend- 
ing the operation of domestic law has been severely criticized,* courts have felt it neces- 
sary to dress up considerations of policy in terms of the distinction between substance 
and procedure in order to apply domestic law.® 

English courts, desiring to keep their judicial machinery free from stale claims, liti- 
gation of which is thought to inconvenience defendants and also to require considerably 
more time than “fresh” claims, have uniformly labeled statutes of limitation as pro- 


* Minn. Stat. (Mason, 1927) § 4174. 3 Mich. Stat. Ann. (Henderson, 1938) § 27.605. 
* Minn. Stat. (Mason, 1927) § o191. 4124 F. (2d) 663 (C.C.A. 6th 1942). 
5 Rest., Conflict of Laws c. 12, intro. note, at 699 (1934); Sohn, New Bases for Solution of 


Conflict of Laws Problems, 55 Harv. L. Rev. 978, 981 (1942); cf. Erie R. Co. v. Tompkins, 
304 U.S. 64 (1937); Sampson v. Channell, 110 F. (2d) 754 (C.C.A. 1st 1940). 


* Rest., Conflict of Laws c. 12, intro. note, at 699, § 585 (1934); Story, Conflict of Laws 
§§ 556, 557 (Bigelow’s ed. 1883); Stumberg, Conflict of Laws 128 (1937). 


7 Stumberg, Conflict of Laws 128-29 (1937); Rest., Conflict of Laws c. 12, intro. note, 
at 699 (1934). 


§ Stumberg, Conflict of Laws 152 (1937); Goodrich, Conflict of Laws 14-15, 231-35 (2d ed. 


1938); Rest., Conflict of Laws § 612 (1934); Goodrich, Foreign Facts and Local Fancies, 25 
Va. L. Rev. 26 (1938). 


* Stumberg, Conflict of Laws 128 n. 1, 129, 137, 141, 148-49 (1937); Lorenzen, The Statute 
of Frauds and the Conflict of Laws, 32 Yale L. J. 311, 327 et seq. (1923); Lorenzen, The Statute 
of Limitations and the Conflict of Laws, 28 Yale L. J. 492 (1919); cf. Cook, “Substance” and 
“Procedure” in the Conflict of Laws, 42 Yale L. J. 333 (1933). 
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cedural.'® This attitude is understandable in light of the fact that continental statutes 
contain limitation periods which in many cases are several times as long as their Anglo- 
American counterparts." Continental courts, on the other hand, have ordinarily treated 
problems of limitations as substantive, having regard primarily for the justified ex- 
pectation of the parties as embodied in the uniformity principle.” 

American courts have followed the English precedent."? However, while the adop- 
tion of the approach that statutes of limitation are procedural might have been con- 
sidered advantageous from the English standpoint, it is not well adapted to use within 
our American federal system, where uniformity is especially desirable,*4 and where 
large discrepancies in the length of periods of limitation do not exist. For unless such 
a large discrepancy exists between statutes of limitation, the application of one limita- 
tion rather than the other will have little or no effect on the machinery of the forum— 
far less effect than certain matters concerning burden of proof which have been held to 
be substantive."s Likewise, from an interstate standpoint, it cannot be asserted that 
statutes of limitation are an expression of the “strong” public policy of the forum, and 
so must prevail over “foreign” law, any more than this can be said of any other ordi- 
nary law in force at the forum."* Lastly, and most important, in our federal system, 
with distances shrinking, it is often easy for a plaintiff, whose action has been barred 
by the limitation under the “proper law,”’ i.e., the law of the jurisdiction whose sub- 


*° Goodrich, Conflict of Laws 201 (2d ed. 1938); Lorenzen, The Statute of Limitations and 
the Conflict of Laws, 28 Yale L. J. 492, 496 (1919). “‘English lawyers give the widest ex- 
tension to the meaning of the term ‘procedure.’” Dicey, Conflict of Laws 798 (Keith’s ed. 
1927). 


For instance, the German Civil Code (1896) § 195 provides for a basic limitation period 


of thirty years. The French Civil Code (1904) art. 2,262 provides for a basic limitation of thirty 
years. Art. 2,263 provides for a period of twenty-eight years. 


2 Lorenzen, op. cit. supra note 10, at 495 et seq. 


*3 Oliver v. Crewdson’s Adm’r, 256 Ky. 797, 77 S.W. (2d) 21 (1934); Connecticut Valley 
Lumber Co. v. Maine Central R. Co., 78 N.H. 553, 103 Atl. 263 (1918); Harris v. Quine, L.R. 
4 Q.B. 653 (1869); Stumberg, Conflict of Laws 140 (1937); Goodrich, Conflict of Laws § 82 
(2d ed. 1938); Dicey, Conflict of Laws 799 (Keith’s ed. 1927). 


4 Cf. Rest., Conflict of Laws § 612, comment c (1934). 


*s While rules of pleading are said to be procedural, whether the burden of proof of con- 
tributory negligence falls upon the plaintiff or the defendant has been held in some jurisdic- 
tions to be determined by the lex loci delicti rather than the lex fori. Fitzpatrick v. Internat’ 
R. Co., 252 N.Y. 127, 169 N.E. 112 (1929); Olson v. Omaha & Council Bluffs Street R. Co., 131 
Neb. 94, 267 N.W. 246 (1936); Precourt v. Driscoll, 85 N.H. 280, 157 Atl. 525 (1931); Southern 
R. Co. v. Robertson, 7 Ga. App. 154, 66 S.E. 535 (1909). And since Erie R. Co. v. Tompkins, 
304 U.S. 64 (1937), federal courts have applied local rules regarding burden of proof on the 
basis that such rules were substantive. See Sampson v. Channell, 110 F. (2d) 754 (C.C.A. 1st 
1940); Developments in the Doctrine of Erie R. Co. v. Tompkins, 9 Univ. Chi. L. Rev. 113, 
122-23 and nn. 53-54 (1941). 


*6 Rest., Conflict of Laws § 604, comment a, § 612, comment b (1934). 
7 The term “proper law” is used here instead of the more familiar term “lex loci,” in view 
of the fact that the latter term denotes the “law of the place where the cause of action 


arose,” a metaphor closely connected with the so-called vested rights theory of conflict of laws. 
A considerable difference of opinion exists as to the desirability and validity of the vested rights 
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stantive law is applicable, to “shop around’”* for a forum with a longer limitation, and 
so succeed with the action. This has prompted a number of states to pass so-called 
“borrowing” statutes, which provide that where a cause of action is barred by the 
proper law, it is also barred at the forum.’® Similarly, a defendant, by dodging tactics, 
may be able to defeat an action valid under the proper law. 

Justification for calling statutes of limitation procedural is usually derived from the 
well-known rule that a simple promise to pay a debt barred by the statute of limita- 
tions is enforceable without additional consideration; and since new contractual rights 
may not be created without consideration, it is concluded that statutes of limitation 
affect only the remedy and leave the right in abeyance.** This conceptual argument is 
anon sequitur. In the first place, if it is the new promise which is enforceable, it is 
difficult to see how the old right can still be said to exist. Secondly, even if the old 
promise were enforceable on the basis of the new one,”* the argument fails to explain 
how a defendant can bind himself to release his bar to the remedy without new consid- 
eration. The fact that either promise is enforceable would seem to be better explained 
as an exception to the doctrine of consideration.” Indeed, some courts have held the 
antecedent debt to be “moral consideration.” The situation is analogous to a promise 
to pay a debt discharged in bankruptcy,*4 and a promise made after attaining major- 
ity to pay debts incurred while a minor,’ both of which are enforceable without new 
consideration. It has never been contended that because debts discharged in bank- 
ruptcy or incurred during minority may be reaffirmed without new consideration, these 
aspects of the law of bankruptcy and the law respecting minors are procedural rather 
than substantive. A final indication that a statute of limitation affects more than the 
remedy is found in the fact that if an action has been barred by the statute of limita- 


theory. See Stumberg, Conflict of Laws 7-15 (1937). Because of the question-begging char- 
acter of “‘lex loci,” the term “proper law”’ is chosen. It has achieved considerable currency in 
England and Canada as denoting that body of substantive law which is applicable to a given 
set of facts. See Cheshire, Private International Law 638 (1938). 


8 This practice is impliedly condemned in Erie R. Co. v. Tompkins, 304 U.S. 67, 74, 75 
(1937); cf. Savigny, Conflict of Laws 250 (Guthrie’s transl. 1880). 


*9 Stumberg, Conflict of Laws 142 (1937); Goodrich, Conflict of Laws 202 (ad ed. 1938). 

2° Connecticut Valley Lumber Co. v. Maine Central R. Co., 78 N.H. 553, 555, 103 Atl. 263, 
264 (1918); Huber v. Steiner, 2 Bing. (N.C.) 202, 215 (1835). 

** Considerable differences exist both among courts and writers with respect to the question 
of whether the new promise or the barred promise must be sued on. The better and more 
widely accepted view seems to be that the liability is embraced in the new promise. See 25 Va. 
L. Rev. 379 (1939). The American Law Institute takes the view that it is the new promise 
which is enforceable. Rest., Contracts § 86 (1932). 

#2 See Rest., Contracts, § 86 (1932). 

*3 McQueen v. First Nat’l Bank, 36 Ariz. 74, 283 Pac. 273 (1929); Koons v. Vouconsant, 
129 Mich. 260, 88 N.W. 630 (1902); McCormick v. Brown, 36 Cal. 180 (1868). 

* Murphy v. Crawford, 114 Pa. 496, 7 Atl. 142 (1886); Stewart v. Reckless, 24 N.J.L. 
427 (1854). 


*5 Hatch v. Hatch, 60 Vt. 160, 13 Atl. 791 (1887); see Tobey v. Wood, 123 Mass. 88 (1877); 
Madden, Persons and Domestic Relations §§ 204-5 (1931). 
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tion and the statute is amended and extended to the point where the “remedy” is re- 
stored, the action will nevertheless not be revived.”* 

The rule that statutes of limitation are procedural has not met with universal favor 
in this country. Modern writers have generally advocated that limitations be regarded 
as substantive.*7 Courts, too, have shown dissatisfaction and have chipped away at 
the rule through the exception device. Thus, where the courts have found themselves 
able they have struck a compromise between the uniformity principle of giving uniform 
effect to a cause of action wherever it is brought, and their desire to apply domestic 
law. Hence, the courts have purported to give substantive effect to limitations which 
are incorporated into statutes creating a liability unknown to the common law, as, for 
example, the wrongful death statutes.** The courts have distinguished this type of 
limitation on the ground that it is a condition which has been attached to the right it- 
self, and so follows the right wherever it goes.*® Although it is difficult to see how mere 
physical incorporation or the fact that the limitation refers to a statutory cause of ac- 
tion affects the substantive or procedural character of limitations, this rationale has 
enabled the courts to do two things. First, where a cause of action has been barred by 
the proper law they can refuse to enforce it at the forum, thus doing homage to the 
uniformity principle. Second, where a cause of action is not barred by the proper law, 
they can apply the limitation of the forum if that should be shorter,3* thus insuring the 


#6 Hopkins v. Lincoln Trust Co., 233 N.Y. 213, 135 N.E. 267 (1922); Chambers v. Gallagher, 
177 Cal. 704, 171 Pac. 931 (1918); Yancey v. Yancey, 5 Heisk. (Tenn.) 353 (1871); Girdner v. 
Stephens, 1 Heisk. (Tenn.) 280 (1870). There is a line of cases holding that where a statute of 
limitations has run, the defendant has acquired a vested right in the statute. Valleytown 
Township v. Women’s Catholic Order of Foresters, 115 F. (2d) 459 (C.C.A. 4th 1940); Cham- 
bers v. Gallagher, 177 Cal. 704, 171 Pac. 931 (1918). But it has also been held that the running 
of the statute against a debt does not give a vested right, and that a vested right can be ac- 
quired by virtue of a statute of limitation only in tangible property. Campbell v. Holt, 115 
U.S. 620 (1885). But where the defense of the statute is regarded as a vested right irrespective 
of whether it concerns realty, it would appear that the defendant may enforce this right in 
any state. Eingartner v. Illinois Steel Co., 103 Wis. 373, 79 N.W. 433 (1899). 


27 Stumberg, Conflict of Laws 141 (1937); Cheshire, Private International Law 638 (2d ed. 
1938); Savigny, Conflict of Laws 249-50 (Guthrie’s transl. 1880); Goodrich, Conflict of Laws 
201 (2d ed. 1938); Lorenzen, The Statute of Limitations and the Conflict of Laws, 28 Yale L. J. 
492, 495 (1919). See Cook, “Substance” and “‘Procedure”’ in the Conflict of Laws, 42 Yale L. J. 
333 (1933). Although following the rule, Mr. Justice Story expressed dissatisfaction with it and 
suggested that he would prefer the proposition that an action barred by the lex loci should 
also be barred in the forum. LeRoy v. Crowninshield, Fed. Cas. No. 8,269 (C.C.A. Mass. 
1820). Similar discontent with the rule was expressed by Cockburn, C. J., concurring in Harris 
v. Quine, L.R. 4 Q.B. 653, 657 (1869). The rule is accepted in Minor, Conflict of Laws § 210 
(1901). 

** Ford, Bacon & Davis, Inc. v. Valentine, 64 F. (2d) 800 (C.C.A. sth 1933); Dennis v. 
Atlantic Coast Line R. Co. 70 S.C. 254, 49 S.E. 869 (1904); The Harrisburg, 119 U.S. 199 


(1886); Goodrich, Conflict of Laws 202 (2d ed. 1938); see Osborne v. Grand Trunk R. Co., 87 
Vt. 104, 88 Atl. 512 (1913). 


*° Story, Conflict of Laws § 582 (Bigelow’s ed. 1883). 


3° Tieffenbrun v. Flannery, 198 N.C. 397, 151 S.E. 857 (1930); Engel v. Davenport, 194 Cal. 
344, 228 Pac. 710 (1924), rev’d 271 U.S. 33 (1926); Rosenzweig v. Heller, 302 Pa. 279, 153 
Atl. 346 (1931). 
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supremacy of domestic law. However, some courts have been consistent with respect to 
incorporated limitations and have held that if this kind of limitation is to be substan- 
tive where the limitation of the proper law is shorter than that of the forum, it must 
also be substantive where the limitation of the proper law is longer than that of the 
forum, and hence apply only the former in all cases.** This line of decisions was relied 
upon by the court in the instant case. 

The above exception to the rule that statutes of limitation are procedural was great- 
ly extended by the case of Davis v. Mills.3* This was a suit against the directors of a 
corporation under a Montana statute.*3 No limitation was included in the statute, 
but there was a provision in a Montana general statute of limitations which limited 
actions against directors to three years.4 Mr. Justice Holmes held that even though 
the limitation was not incorporated into the statute creating the liability, it neverthe- 
less referred specifically enough to this type of liability to qualify the right created. 
Since the limitation of the proper law had run, the right was extinct. As a result of this 
case, the necessity for physical incorporation has been dispensed with. It is to be ob- 
served that the limitation in question would seem to have applied equally well to com- 
mon law causes of action against directors, although this was not adverted to by Mr. 
Justice Holmes. However, it would not seem to be an unfair interpretation of the case 
to say that under it the same limitation can be procedural and substantive in turn de- 
pending upon whether or not the cause of action sought to be enforced is of a statutory 
or a common law character.’5 The fact that this distinction has no basis whatsoever in 
considerations of policy seems to indicate further the desire of the courts to qualify the 
rule that limitations are procedural. 

Davis v. Mills dealt with a situation where the limitation of the proper law was the 
shorter one, and so there was no real conflict with the lex fori. The importance of the 
instant case lies in the fact that it extends Davis v. Mills to a situation where the limita- 
tion of the forum is shorter than that of the proper law. 

The result of the instant case, if it is followed, will be to make the limitation period 
on a statutory cause of action uniform no matter where the action is brought. In view 
of the trend which the Davis case and the instant case illustrate, it may be that the dis- 
tinction between statutory and common law causes of action as bearing on the pro- 
cedural or substantive character of limitation will ultimately be overthrown, and all 
limitations may be recognized as substantive. Modern American courts are less fearful 
of the “foreign’”’ law of a sister state than they used to be. Moreover, the need for uni- 
formity is growing. Lastly, statutes of limitation of the “proper law” have been ap- 


3 Cristilly v. Warner, 87 Conn. 461, 88 Atl. 711 (1913); Keep v. National Tube Co., 154 
Fed. 121 (C.C. N.J. 1907); Negaubauer v. Great Northern R. Co., 92 Minn. 184, 99 N.W. 
620 (1904); Theroux v. Northern Pac. R. Co., 64 Fed. 84 (C.C.A. 8th 1894); but see Louisville 
& Nashville R. Co. v. Burkhart, 154 Ky. 92, 157 S.W. 18 (1913). 

32 194 U.S. 451 (1904); cf. Osborne v. Grand Trunk R. Co., 87 Vt. 104, 88 Atl. 512 (1913). 

33 Mont. Comp. Stat., sth div. § 460 (1887). 


44 “This title does not affect actions against directors or stockholders of a corporation, to 
recover a penalty or forfeiture imposed, or to enforce a liability created by law, but such 
actions must be brought within three years after the discovery by the aggrieved party of the 
facts upon which the penalty of forfeiture attached or the liability created.” 2 Mont. Code 
(1895) pt. 3 § 554. 

3s Cf. Rest., Conflict of Laws § 605, comment a, § 606, comment a (1934). 
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plied a sufficient number of times to demonstrate that such an expedient does not up- 
set the machinery of the forum.** Perhaps in this last connection a distinction may 
arise between claims governed by the law of a sister state and claims governed by the 
law of a foreign country. 


Constitutional Law—Court Review of Rate Base Determinations—Smyth v. Ames 
Overruled?—{United States].—The Federal Power Commission, pursuant to its au- 
thority under the Natural Gas Act of 1938,' entered an interim order that the defend- 
ant company reduce its annual operating revenues by $3,750,000. For the purposes of 
this order the commission accepted the company’s estimates of the reproduction cost 
of its properties, the value of its gas reserves, the life of its properties, and its operating 
income, but rejected the company’s claim of $8,500,000 for going value and part of its 
claim for future capital expenditures. The circuit court of appeals vacated the order 
because the commission had not made a separate allowance for going concern value and 
had amortized the cost of the properties over their entire service life and not merely 
over their unexpired service life from the date of regulation or entry of the commis- 
sion’s order? The United States Supreme Court reversed this decision. Held: 1) that 
going value measured by the previous cost of getting business and maintaining excess 
capacity need not be separately included in the rate base in view of the failure to show 
that these items had not been recouped as expenses during the unregulated period; 2) 
that amortization was properly calculated upon the basis of original rather than repro- 
duction cost, over the entire life of the properties and not merely over their unexpired 
life, and by the sinking fund method with interest equal to the rate of return; and 3) 
that, considering the decline of general business profits and the absence of hazard, a 
rate of return of 6} per cent was not confiscatory. Three justices concurred on the 
grounds that the due process clause does not give courts power to invalidate rates as 
unreasonable and that under the statute the commission has “a broad area of discretion 
for selection of an appropriate rate base” subject to the “barest minimum” of court 
review. Federal Power Com’n v. Natural Gas Pipeline Co. of America. 

Although the three concurring justices‘ and some commentators’ seem to regard 
this case as substantially changing court review of rate making, more cautious com- 
ment would emphasize the Federal Power Commission’s third failure* with the present 
court to obtain explicit reversal of Smyth v. Ames,’ and the fact that three justices felt 
obliged to concur separately. Mr. Chief Justice Stone in the majority opinion identi- 


36 Notes 28, 31 supra. 

* 52 Stat. 821 (1938), 15 U.S.C.A. § 717 (1939). 

* Natural Gas Pipeline Co. v. FPC, 120 F. (2d) 625 (C.C.A. 7th 1941). 

362 S. Ct. 736 (1942). 4 Tbid., at 750. 

5 See 29 Pub. Utilities Fortnightly sos (1942); N.Y. Times, p. 31, col. 6 (March 17, 1942); 
Public Utility Rate Regulation: The End of the Rule of Smyth v. Ames, 51 Yale L.J. 1027 
(1942). But see Hale, Does the Ghost of Smyth v. Ames Still Walk?, 55 Harv. L. Rev. 1116 
(1942). 

6 See the briefs of the Federal Power Commission in Railroad Com’n of California v. Pacific 
Gas & Electric Co., 302 U.S. 388 (1938), in Driscoll v. Edison Light & Power Co., 307 U.S. 104 
(1939), and in the principal case. 


7 169 U.S. 466 (1893). 
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fied the statutory standard of the “lowest reasonable rate’”’ with the lowest non-con- 
fiscatory rate; discussing the latter rate, he emphasized the freedom of rate-making 
bodies in the choice of formulae and the “clear showing” of confiscation which must 
be made to invalidate a rate order.* But such statements have been made before? and 
they seem to be made here more as a general introduction to the specific discussion 
than as a reversal of an old tradition. 

Nor do the specific holdings and the manner of reaching them indicate a change in 
the Court’s position. The majority seem to use an original cost rather than a reproduc- 
tion cost base to find an allowance for going concern value; but this use of original cost 
is not new,?* and the majority emphasize that these original costs were incurred in a 
high cost period and continue to speak of “ ‘present value.’ ’’* The majority also per- 
mit the amortization of the original cost rather than the reproduction cost of the prop- 
erties; but they emphasize the limited life of the assets and refuse to rule that “there 
can in no circumstances be a constitutional requirement that the amortization be the 
reproduction value rather than the actual cost ’*"a Moreover, the fact that the 
Court here discussed these rate regulation issues in detail indicates that it will continue 
to review rates for substantive due process. In historical perspective, these changes (if 
they are changes at all) in the application of the “fair value” rule seem far less impor- 
tant than others which time has proved did not foreshadow its abandonment.*3 

However, when the three justices concurring separately here*4 are added to the two 
others who have previously indicated readiness to abandon court review on the basis 
of “fair value,’’s it becomes apparent that a majority of the Court will when necessary 


8 FPC v. Natural Gas Pipeline Co., 62 S. Ct. 736, 743 (1942). 

* Former Chief Justice Hughes has emphasized that the rate base is not determined by 
any formula, and that the power to invalidate rates is to be exercised only in clear cases. The 
Minnesota Rate Cases, 230 U.S. 352, 434-35, 452-53 (1913); Los Angeles Gas & Electric Corp. 
v. Railroad Com’n of California, 289 U.S. 287, 304-6, 314 (1933). 

7° Los Angeles Gas & Electric Corp. v. Railroad Com’n of California, 289 U.S. 287, 313 
et seq. (1933). 

** FPC v. Natural Gas Pipeline Co., 62 S. Ct. 736, 743-44 (1942). 

13 Tbid., at 746. 

*3 Los Angeles Gas & Electric Corp. v. Railroad Com’n of California, 289 U.S. 287 (1933) 
(emphasizing the burden of proving confiscation and adjusting accounts to find allowances for 
excluded items); Lindheimer v. Illinois Bell Telephone Co., 292 U.S. 151 (1934) (giving suc- 
cessful operations weight in determining that rates were not confiscatory); Dayton Power & 
Light Co. v. Public Utility Com’n of Ohio, 292 U.S. 290 (1934) (rate of return under rates 
proposed so low as to suggest that rate base was inflated); Railroad Com’n of California v. 
Pacific Gas & Electric Co., 302 U.S. 388 (1938) (commission is only required to consider repro- 
duction cost and may reject it as a measure of value). 

™4 Mr. Justice Black, Mr. Justice Douglas, and Mr. Justice Murphy. 

*S Mr. Justice Frankfurter concurred separately in Driscoll v. Edison Light & Power Co. , 
307 U.S. 104 (1939), because he felt that the majority opinion, in taking a roundabout course 
to avoid overruling Smyth v. Ames, seemed to give new vitality to the “fair value” rule. In that 
case he said: “The only relevant function of law in dealing with . . . . [rate regulation] is to 
secure observance of those procedural safeguards in the exercise of legislative power which are 
historic foundations of due process.” His disagreement with the concurring justices in the 
principal case was perhaps only as to its appropriateness as a vehicle for overruling the old 
doctrine. FPC v. Natural Gas Pipeline Co., 62 S. Ct. 736, 754 (1942). His opinions in the 
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make some change. The question suggested by the principal case is what sort of re- 
view the Court will adopt to replace that which a majority of its members are now pre- 
pared to abandon. 

The first possible course would be that the Court adopt as the constitutional stand- 
ard of confiscation one or more of the factors which have previously only been con- 
sidered as evidence of “fair value.’’** Of the two principal factors—prudent invest- 
ment and reproduction cost—the former has been most favored by dissenting justices‘? 
and the writers,"* and has been proposed by the Federal Power Commission.'? Despite 
the enormous improvements which would ensue from the adoption of prudent invest- 
ment as the standard of confiscation, the adoption of any constitutional rate base 
would keep the courts in a technical field which has proved unsuited for judicial ac- 
tion,?° would hamper the rate-fixing tribunals in their efforts to adjust rates in the 
public interest,** and would continue to divert attention to the rate base from the more 


Texas oil proration cases, Railroad Com’n of Texas v. Rowan & Nichols Oil Co., 310 U.S. 573 
(1940), 311 U.S. 570 (1941), 311 U.S. 614 (1941), though indicating a willingness to leave tech- 
nical questions to the administrative bodies created to handle them, are not in point because 
no attempt was made to show that the proration orders would prevent the owner from earning 
a return upon his investment. See 51 Yale L.J. 1027, 1033 n. 44 (1942). 

Mr. Chief Justice Stone has repeatedly dissented in cases invalidating rates. McCardle v. 
Indianapolis Water Co., 272 U.S. 400 (1926); St. Louis & O’Fallon R. Co. v. United States, 
279 U.S. 461 (1929); West v. Chesapeake & Potomac Telephone Co. of Baltimore, 295 U.S. 
662 (1935). In a concurring opinion in St. Joseph Stockyards v. United States, 298 U.S. 38, 
93 (1936), Mr. Justice Cardozo and he indicated that if the scope of court review in rate cases 
were to be re-examined, they would not approve the old doctrine. 

*6 Graham and Katz, Accounting in Law Practice 227 (1938) lists the following measures of 
value which are variations of the two principal factors: 1) original cost; 2) historical cost; 
3) book cost; 4) investment cost or outstanding capitalization; 5) prudent investment cost; 
6) reproduction cost value; 7) split inventory value; 8) taxation value; 9) market value; and 10) 
purchase value. See also Mr. Justice Brandeis’ dissent in State ex rel. Southwestern Bell Tele- 
phone Co. v. Public Service Com’n of Missouri, 262 U.S. 276, 294 n. 6 (1923). 

1 Mr. Justice Brandeis, dissenting, State ex rel. Southwestern Bell Telephone Co. v. Pub- 
lic Service Com’n of Missouri, 262 U.S. 276, 289 (1923); Mr. Justice Black, dissenting, McCart 
v. Indianapolis Water Co., 302 U.S. 419, 423 (1938). 

8 Bauer, Public Policy Concept of Valuation for Purposes of Public Utility Rate Control, 
27 Geo. L. J. 403 (1939); 2 Bonbright, Valuation of Property 1155 (1937); Lyon and Abram- 
son, Government and Economic Life 690 (1940); Hale, Conflicting Judicial Criteria of Utility 
Rates—The Need for Judicial Restatement, 38 Col. L. Rev. 959 (1938). Contra: Graham, 
Public Utility Valuation (1934); Dorety, The Function of Reproduction Cost in Public Utility 
Valuation and Rate Making, 37 Harv. L. Rev. 173 (1923). 

*9 See briefs cited note 6 supra. 


2° See Mr. Justice Brandeis, concurring, St. Joseph Stockyards v. United States, 298 U.S. 
38, 73 (1936), on the length and complexity of rate proceedings. Court interference tends to 
give rate hearings the character of lawsuits with the consequent delays, expense, and distrac- 
tion of purpose. Bauer and Gold, The Electric Power Industry c. 13 (1939). 

** The use of other rate bases might increase the commissions’ freedom, but any constitu- 
tional rate base would hinder efforts to reduce utility prices in line with other prices during 
depressions, or to increase the consumption of power. See Public Service Com’n of Wisconsin, 
State-Wide Investigation of the Wisconsin Telephone Co: (1932); Fainsod, Regulation and 
Efficiency, 49 Yale L.J. 1191 (1940). 
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important tasks of regulation. Moreover, the adoption of an economically or logically 
consistent and understandable rate base*3 might result in even more court interference 
in the rate-making process than was possible under the “‘fair return upon fair value” 
rule.?4 

The second course would be the abandonment of any review of the confiscatory 
character of the rates adopted and the confining of the judicial function in rate-making 
to preserving procedural due process.*s Although most of the discussion has been in 
terms of what would be the best rate base to adopt under the first course, recent ex- 
pressions by four members of the Court seem to favor the abandonment of court re- 
view. Mr. Justice Black** (and perhaps the other concurring justices in the principal 
case) argues that the Constitution does not deprive the states of the power to fix utility 
rates without interference from the federal courts and cites the early cases holding that 
rate regulation is exclusively a legislative function. Mr. Justice Frankfurter, on the 
other hand, is more impressed with the fact that rate regulation is a legislative function 
entrusted to the commissions and not to the courts but does not believe that the cases 
cited by Mr. Justice Black establish the inconsistency between judicial review and re- 
spect for legislative power.*7 Whatever the theory, the withdrawal of the courts from 
the rate-making process would remove an interference which has been said to be one of 
the causes of the failure of utility regulation,** and would leave commissions free upon 


*2 Other factors of more importance to consumers than the size of the rate base are the rate 
of return, the operating expenses, and the extent to which the rate schedule maximizes the use 
of the service. Fainsod, op. cit. supra note 21; Lyonand Abramson, Government and Economic 
Life 704, 707 (1940). 

23 The “present value” rule is bitterly criticized as logically inconsistent because a reduction 
in rates and earnings must reduce value, and because it affords no criteria for choosing among 
the elements of value. 2 Bonbright, Valuation of Property 1081 (1937); Lyon and Abramson, 
Government and Economic Life 683, 692 (1940). 

*4 Under the “present value” rule the Court has ranged from giving the most weight to 
spot reproduction cost, McCardle v. Indianapolis Water Co., 272 U.S. 400 (1926), to giving 
the most weight to prudent investment, Lindheimer v. Illinois Bell Telephone Co., 292 U.S. 
151 (1934). It has recently permitted commissions to reject measures of value which seem un- 
reliable. Railroad Com’n of California v. Pacific Gas & Electric Co., 302 U.S. 388 (1938). 
The Court has also found margins for the correction of omissions from the rate base in other 
excessive allowances. Los Angeles Gas & Electric Corp. v. Railroad Com’n of California, 289 
U.S. 287 (1933); Dayton Power & Light Co. v. Public Utility Com’n of Ohio, 292 U.S. 290 
(1934). Indeed, the “present value” base has been so vague and unworkable in practice that 
commissions have had a great deal of freedom in choosing their rate base. Lyon and Abramson, 
Government and Economic Life 700 (1940). 


*s Berkson, Due Process Requirements of a Fair Hearing in a Rate Proceeding, 38 Col. L. 
Rev. 978 (1938). 

** Dissenting in McCart v. Indianapolis Water Co., 302 U.S. 419, 423 (1938), and con- 
curring in United Gas Public Service Co. v. Texas, 303 U.S. 123, 146 (1938). 

*7 Driscoll v. Edison Light & Power Co., 307 U.S. 104, 122 (1939). Mr. Justice Frankfurter 
had previously emphasized the need for responsible local administration, and had suggested 
that court review be confined to state courts. Frankfurter, The Public and Its Government c. 3 
(1930). 

** The other cause of regulation failure is said to be poor administration. 2 Bonbright,. 
Valuation of Property 1154 (1937); Bauer and Gold, The Electric Power Industry c. 13 (1939); 
Frankfurter, op cit. supra note 27, at 120. 
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their own responsibility to develop positive programs of regulation. The adoption of 
this course would render unnecessary independent court scrutiny of the findings of fact 
in rate making cases*® and would thus contribute further to the freedom of the prime 
rate regulating bodies. The regulating bodies would then be subject only to the re- 
straints of their own training and responsibilities, of the economic necessity of main- 
taining utility credit and encouraging utility management, and of final resort to the 
legislature. 

A third course, intermediate between the other two, would involve the retention by 
the courts of the power to invalidate rates for extreme instances of confiscation. This 
course might appeal to the Court if it did not wish either to foreclose completely re- 
view of the occasional gross errors which are made in rate regulation** or to overrule 
such a long-established line of precedent, but wished instead to maintain a certain 
amount of freedom of action. But the new liberty which this course would give com- 
missions must be clearly announced and its bounds clearly defined or commissions 
haunted by the spectre of court review will hesitate to develop progressive methods of 
regulation. In adopting this course the Court might refuse to invalidate rates yielding 
a fair return upon any recognized rate base; it might also accept rates yielding no fair 
return upon any base where the interests of consumers or the public’ require sub- 
ordination of the interests of investors. Rates would then only deprive owners of their 
property without due process of law when no rational basis to support them could be 
suggested. 

Whichever view is adopted, the concurring justices seem justified in their desire to 
clarify the law as soon as possible. It cannot be too much emphasized that the chief 
fault of court review in the past has been the vagueness and uncertainty of the standard 


applied, and the principal case does little to eliminate that uncertainty. Under present 
circumstances, with commissions as willing to pay lip service to the old rule as they 


29 Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920); St. Joseph Stockyards 
v. United States, 298 U.S. 38 (1936). Independent court review of the facts has been predicated 
upon the necessity of determining whether the property will be confiscated; but should the 
course discussed in the text be followed, the courts would review only to determine whether 


the utility had been granted a fair hearing, and errors of fact in determining the rate base 
would be irrelevant. 


3° E.g., refusing to allow amortization for gas fields expected to be exhausted in three 
years, Columbus Gas & Fuel Co. v. Public Utility Com’n of Ohio, 292 U.S. 398 (1934); mathe- 
matical errors, omissions from the rate base by mistake, and inconsistent methods of allocating 
costs, West Ohio Gas Co. v. Public Utility Com’n of Ohio (No. 1), 294 U.S. 63 (1935). See 
Bauer and Gold, Public Utility Valuation for Purposes of Rate Control cc. 2-4 (1934), for 
a discussion of rate cases in which rates were held to be too low under any standard. 


3 See note 16 supra. This view would require only a slight expansion of the discretion al- 
ready given commissions in choosing measures of present value. Railroad Com’n of Cali- 
fornia v. Pacific Gas & Electric Co., 302 U.S. 388 (1938). 


32 See the statement of the concurring justices in the principal case. FPC v. Natural Gas 
Pipeline Co., 62 S. Ct. 736, 753 (1942). 


33 Economists testifying before the Wisconsin Commission in the depths of the depression 
emphasized the necessity of reducing sticky prices to promote recovery, regardless of the in- 
justice to the particular utility. Public Service Com’n of Wisconsin, State-wide Investigation 
of the Wisconsin Telephone Co. (1932). 
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are, and courts as willing to construe it liberally,34 the case requiring a square over- 
ruling may be long in coming. 


Constitutional Law—Deprivation of Right to Assistance of Counsel by Appointment 
of Attorney Representing Co-conspirator—{United States].—Glasser and Kretske, as- 
sistant United States attorneys, were convicted of a conspiracy to defraud the govern- 
ment by fixing liquor tax violations. At the trial, one of Kretske’s lawyers was unable 
to appear and Kretske moved for a continuance, being dissatisfied with his remaining 
counsel. The court suggested that Stewart,? one of Glasser’s attorneys, act also for 
Kretske. Stewart raised the question of a possible conflict of interests,3 and Glasser also 
objected. The court then directed Kretske’s lawyer to stay in the case. After a con- 
ference at the defense table, Stewart indicated his willingness to represent Kretske. 
Glasser, who was present, did not renew his objection. Appealing his conviction, 
Glasser contended that he had been denied the assistance of counsel guaranteed by the 
Sixth Amendment.‘ He also contended that he had been denied a trial by an impartial 
jury, alleging that all the women on the panel were members of the Illinois League of 
Women Voters, and were biassed in favor of the prosecution, having attended lectures 
on jury service sponsored by the league.’ These allegations were supported by Glas- 
ser’s affidavit. The conviction was affirmed by the circuit court of appeals. On writ 
of certiorari the Supreme Court held, the trial court, by suggesting that counsel for one 
defendant represent a co-defendant, infringed the former’s right to assistance of coun- 
sel, and it was not necessary to determine the “precise degree of prejudice” resulting 
therefrom. Mere acquiescence by defendant was not a waiver of the right. A jury, se- 
lected from a private organization, and partisan by training, is not representative of the 
community, and had a proper offer of proof of these allegations been made, a new trial 
of all the defendants would have been necessary, but defendant’s affidavit was not a 
sufficient offer of proof. Judgment reversed as to Glasser, two justices dissenting. Glas- 
ser v. United States.? 


34 Compare the attitudes of the commissions and the Court in the two most recent previous 
cases which afforded opportunities to overrule Smyth v. Ames: Railroad Com’n of California 
v. Pacific Gas & Electric Co., 302 U.S. 388 (1938), and Driscoll v. Edison Light & Power Co., 
307 U.S. 104 (1939). The principal case is a continuation of this mutual accommodation. 
The Federal Power Commission, however, is now forcing the issue by refusing to allow evi- 
dence of reproduction cost to be admitted in rate cases. 

* Section 37, Criminal Code, Rev. Stat. § 5440 (1875), 18 U.S.C.A. § 88 (1927). 

* William Scott Stewart, author of Stewart on Trial Strategy (1940). 

3 Stewart also raised the objection that his representation of Kretske might tend to asso- 
ciate Glasser with Kretske in the minds of the jurors, but he later decided that no harm would 
result in this respect if the jurors were informed of the circumstances of his appointment. 
R., at 180, 183. 

4“Tn all criminal prosecutions, the accused shall enjoy the right to... . trial, by an im- 
partial jury of the State and district wherein the crime shall have been committed, . . . . and 
to have the Assistance of Counsel for his defence.” 

5 He also alleged that women otherwise qualified, but not members of the league, were 
systematically excluded. There were six women on the jury in the instant case. 

6 United States v. Glasser, 116 F. (2d) 690 (C.C.A. 7th 1940). 


a S. Ct. 457 (1942), noted in 28 A.B.A.J. 190 (1942), and 10 Kan. City L. Rev. 117 
1942). 
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It is difficult to determine from the majority opinion whether the holding in the in- 
stant case should be taken to mean that the appointment of a defendant’s counsel to 
represent a co-defendant in a conspiracy case is an infringement of the right to assist- 
ance of counsel regardless of whether there is a showing of specific acts of prejudice, or 
that the defendant in this case was in fact prejudiced by the action of the trial court. 
If the former interpretation is the one intended, the holding seems to go beyond former 
decisions of the Court.* If the latter interpretation is the correct one, the majority’s 
view of the facts is questionable. Only two specific instances of prejudice to Glasser 
were alleged. The first was Stewart’s failure to cross-examine a witness, Brantman, 
who testified that he did not know Glasser, when Brantman was recalled to the stand 
after this testimony had been contradicted by another witness. Stewart stated to the 
court that he did not cross-examine Brantman because he feared Brantman would lie 
if he did so. Brantman’s testimony was very damaging to Kretske,'® and Stewart 
may have felt it would be against Kretske’s interest to focus attention on Brantman 
again." It is possible that a lawyer alert to protect Glasser would have had Brantman 
reiterate his lack of acquaintance with Glasser; but Brantman had been emphatic on 
this point on direct examination,” and the context of the second witness’s testimony 
indicated its unreliability. If Brantman’s veracity was uncertain, Glasser’s interests 
may in fact have been best served by leaving well enough alone. 

The second alleged instance of prejudice related to Stewart’s failure to object to the 
admission of testimony as to statements made by Kretske, not in Glasser’s presence, 
implicating Glasser. While the declarations of one conspirator made to a third party 
are not admissible against an alleged co-conspirator unless the connection of the latter 
with the conspiracy can be established by other evidence,*4 a slight amount of such 


8 In Avery v. Alabama, 308 U.S. 444 (1940), the Court held that it was not a denial of due 
process for a state court to refuse the request of recently appointed counsel for additional time 
in which to prepare the defense, where it did not appear that the result would have been 
changed thereby. The rule is the same in the federal courts under the Sixth Amendment. 
Crouch v. United States, 298 Fed. 437 (C.C.A. 6th 1924); Crono v. United States, 59 F. (2d) 
339 (C.C.A. oth 1932); Nuefield v. United States, 118 F. (2d) 375 (App. D.C. 1941). See also 
note 15 infra. 

* This explanation was made just before sentence was passed on the defendants. The court 
responded that it thought Stewart had used good judgment. R., at 1062. 

x Brantman testified that he took $3,000 from Abosketes, a bootlegger, and gave it to 
Kretske. R., at 652. 

*t However, Stewart first asked for permission to cross-examine him at a later time, R., 
at 663, and delayed his announcement that he “wanted nothing further to do with him” until 
Brantman had resumed the stand, R., at 711. 

™R., at 656. 


13 The “second witness” referred to above was Abosketes, who stated that Brantman knew 
Glasser, ‘‘and that was all there was to it.” R., at 668. But he admitted that he himself did 
not know Glasser and had not known Brantman before giving him the money. R., at 668. 
He gave it to him because he seemed to have “‘first class information” about the pending prose- 
cution. R., at 669. He was “kind of hoping” Brantman would be able to fix Glasser, but did 
not know and did not ask to whom Brantman gave the money, because “‘when you get pro- 
tection . . . . you don’t ask too many questions.” R., at 670. 

14 Clune v. United States, 159 U.S. 590, 592 (1895); Minner v. United States, 57 F. (2d) 506, 
s11 (C.C.A. roth 1932). 
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other evidence is sufficient,*5 and the order of proof is within the discretion of the trial 
court.** Since there was other evidence implicating Glasser, the evidence in question 
was admissible, and, as is pointed out in the dissenting opinion,’ Stewart’s failure to 
make a frivolous objection to it does not seem prejudicial."* 

Ordinarily, the actions of the trial court in matters relating to the conduct of the 
trial will not be interfered with by a reviewing court unless it can be shown that they 
affected the result of the case.'® Without a showing of any clear instances of prejudice, 
the mere possibility that Stewart’s representation of Glasser might in some way have 
been more effective had he not undertaken the additional burden of representing Kret- 
ske would not seem to warrant reversal, particularly inasmuch as Stewart consented 
to the arrangement.?° However, the case against Glasser was admittedly weak.** The 
evidence against him consisted partly of statements by the other conspirators as to his 


*s See United States v. Baker, 61 F. (2d) 469 (C.C.A. 2d 1932), cert. den. 288 U.S. 602 
(1933). 


6 4 Wigmore, Evidence § 1079 (1940); Thiede v. Utah Territory, 159 U.S. 510, 519 (1895); 
Hoeppel v. United States, 85 F. (2d) 237, 242 (App. D.C. 1936); Baker v. United States, 
21 F. (2d) 903, gos (C.C.A. 4th 1927). 


17 Glasser v. United States, 62 S. Ct. 457, 475 (1942). 


8 Immediately after he accepted the appointment to represent Kretske, Stewart suggested 
to the court that it, would be desirable if after an objection had once been made, defendants’ 
rights could be preserved without repetitious objections on the same ground. The court di- 
rected that the record show all adverse rulings carried exception. R., at 185. This was re- 
peated. R., at 195, 680. At p. 53 of Glasser’s reply brief in the Supreme Court it is said: “. . . . 
[the] context [R., at 449 et seq.] conclusively shows that he [Stewart] at all times vigorously 


asserted for his client the right to be tried on no hearsay evidence ” In the instances in 
which Stewart did not object, note 22 infra, the context made it clear to the jury what the 
testimony would be. In three of the instances the questions were asked by the court. R., at 
243, 297, 306. In others, Stewart had objected that the questions were leading. R., at 229, 245. 
In these circumstances, Stewart and the other defense counsel may well have felt that objec- 
tions that the evidence was inadmissible as to Glasser would merely emphasize it. To the 
crucial testimony of Alexander Campbell, Assistant United States District Attorney for the 
Northern District of Indiana, that Roth had tried to bribe him in Kretske’s presence, and had 
told him “‘we handle cases in Chicago that way sometimes,” Stewart filed a formal motion to 
exclude, R., at 98, 678; and the jury was excused while the motion was argued, R., at 679. 

19In Shores v. United States, 80 F. (2d) 942 (C.C.A. oth 1935), cert. den. 297 U.S. 705 
(1936), noted in 22 Va. L. Rev. 957 (1936), the conviction in a conspiracy case of a defendant 
who was forced by the court to accept representation by the attorney for a co-defendant when 
his own lawyer was unable to appear was affirmed on the ground that the result would not 
“rightly” have been different, had defendant’s own counsel conducted his case. One judge 
dissented strongly, on the ground that numerous specific instances of prejudice were shown. 
See also the cases cited in notes 8 and 16 supra. 

2° The dissenting justices thought it clear that the arrangement was voluntarily assumed 
by the parties. Glasser v. United States, 62 S. Ct. 457, 474 (1942). It is worthy of notice that 
attorney George Callaghan, who represented Glasser in the preliminary stages of the proceed- 
ing, continued as associate counsel after Stewart entered the case and participated in Glasser’s 
defense at the trial. Brief for United States in the Supreme Court, at 63. 


2 Glasser v. United States, 62 S. Ct. 457, 463 (1942), referring to Brief for United States in 
the Supreme Court, at 6. 
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complicity,” and partly of circumstantial evidence of doubtful probative value—e.g., 
that he had dismissed cases or failed to present them to the grand jury without appar- 
ent satisfactory reasons.*3 There was no single piece of evidence conclusively connect- 
ing him with the conspiracy. It is therefore possible that Stewart’s dual role was an 
important factor in persuading the jury of Glasser’s association with the other con- 
spirators. The possibility of prejudice from this combination of circumstances may 
have considerably influenced that majority of the court. 

If Glasser was in fact prejudiced by Stewart’s acceptance of the appointment to 
represent Kretske, it is open to question whether his apparent acquiescence should not 
prevent him from objecting now. It has been settled that the right to representation 
by counsel may be waived,” although, since the right is a fundamental one, the courts 
will indulge every reasonable presumption against waiver.*s A waiver is not binding 
unless it was intelligently and competently made,** but the determination of whether 
there has been an intelligent waiver must depend upon the particular facts and cir- 
cumstances surrounding each case, including the background, experience, and conduct 
of the accused.*? In the instant case Glasser, an experienced criminal trial lawyer, 
made no objection to Stewart’s dual role at any time during the course of the trial, in 
his plea to the court before sentence was passed upon him, or in his assignment of 
grounds for appeal. The point was first raised fifteen weeks after the close of the trial, 
when a “joint and several assignment of error” was filed.** Under these circumstances, 
to require a new trial is indeed to “strain the concept of fairness till it is narrowed to a 
filament.’’9 


* Thus Swanson, a bootlegger, testified (after his memory had been refreshed by the prose- 
cuting attorney) that Kretske had told him part of a bribe would go to Glasser. R., at 230. 
Similar testimony was given by Del Rocco, R., at 243, 245, and Hodorowicz, R., at 297, mem- 


bers of the same gang; and by Raubunas, R., at 510, and Dewes, R., at 543, who also were 
bootleggers. 

3 E.g., Raubunas, note 22 supra, and two other members of his group were no-billed on 
Glasser’s advice, but were indicted by Glasser’s successor, Brief for United States in the Su- 
preme Court, at 25, and convicted. Investigator Bailey testified that Glasser had continued 
cases pending against the Hodorowicz group over his objection. R., at 649, 710. Glasser re- 
fused to let Investigator Dowd testify in a libel action against an automobile belonging to the 
Raubunas group, R., at 219, and the libel was dismissed. Glasser also advised Hodorowicz as 


to the choice of a defense attorney, R., at 302, and Hodorowicz sent him a case of liquor for 
Christmas, R., at 302. 


4 Schick v. United States, 195 U.S. 65, 72 (1904). The Fourteenth Amendment has not 
yet been held to require the states to provide counsel except in capital cases. Powell v. Ala- 
bama, 287 U.S. 45, 71 (1932); Gall v. Brady, 39 F. Supp. 504 (Md. 1941); cf. Smith v. O’Grady, 
312 U.S. 329 (1941). 

*5 Ohio Bell Tel. Co. v. Public Utilities Com’n of Ohio, 301 U.S. 292, 307 (1937); Aetna Ins. 
Co. v. Kennedy, 301 U.S. 389, 393 (1937). 

*6 Walker v. Johnston, 312 U.S. 275 (1941); Holiday v. Johnston, 313 U.S. 342 (1941). 
Thus an insane person may not waive representation, even though he appears normal at the 
time. Williams v. State, 163 Ark. 623, 260 S.W. 721 (1924). 

#7 Johnson v. Zerbst, 304 U.S. 458, 464 (1938). 

28 Glasser v. United States, 62 S. Ct. 457, 473 (1942). 


* Mr. Justice Cardozo, in Snyder v. Massachusetts, 291 U.S. 97, 122 (1934). 
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Glasser’s second ground of appeal—that he had not been tried by an impartial jury 
—would require a reversal, if the allegations could be sustained by proof that the 
jurors were biassed.3° Membership in the league would not of itself be a ground for dis- 
qualification unless the league were actively interested in the litigation.* It was not 
improper for the league to submit a list of prospective jurors, although it is improper 
to delegate the final choice to it, no matter how high-minded its motives.43 However, 
the disqualification of jurors on ground of bias is peculiarly a matter for the trial 
court,34 and reviewing courts are sparing in the use of their powers to set aside its de- 
cision.3s Glasser based his affidavit on an article written by one of the women of the 
panel from which the jury was selected.** The trial court considered his petition and 
was convinced that the defendants were not prejudiced by the composition of the 
jury; and the circuit court of appeals held that the trial court had not abused its dis- 
cretion.37 Clearly, the jury should be a body truly representative of the community ;3* 
but this doctrine grew out of, and primarily relates to, the exclusion of persons from the 
jury lists on account of racial discrimination.s® It may be questioned whether its ap- 
plication in the instant case is entirely consistent with its history and traditional 
usage. 


Copyrights—Assignability of Right of Renewal—{Federal].—In 1912, Graff, a lyri- 
cist, assigned to the plaintiff music publishers the copyright to his lyric, “When Irish 
Eyes Are Smiling,” pursuant to a general royalty agreement under which Graff was 


3° Cooley, Constitutional Limitations 678 (8th ed. 1927); Wood v. United States, 83 F. 
(2d) 587, 589 (App. D.C. 1936). 


+* Remus v. United States, 291 Fed. 501 (1923), cert. den. 263 U.S. 717 (1924) (member- 
ship in Anti-Saloon League in case involving violation of National Prohibition Act); Noonan 
v. Saline County Coal Co.; 173 Ill. App. 541 (1912) (membership in United Mine Workers 
in case between member of union and his employer); Musick v. People, 40 Ill. 268 (1866) 
(membership in society for detection and prosecution of horse thieves in prosecution for 
stealing a horse). See 31 A.L.R. 411 (1924). 

3? Walker v. United States, 93 F. (2d) 383 (C.C.A. 8th 1937). 


33 United States v. Murphy, 224 Fed. 554 (D.C.N.Y. 1915). Thus, the clerk may not ex- 
clude names otherwise qualified, merely because they do not appear in the list submitted by 
the league. Cf. United States v. Ballard, 35 F. Supp. 105 (Cal. 1940). 


4 Crawford v. United States, 212 U.S. 183, 196 (1909); Union Electric Light & Power Co. 
v. Snyder Estate, 65 F. (2d) 297 (C.C.A. 8th 1933). 

35 Reynolds v. United States, 98 U.S. 145, 157 (1878); Frank v. United States, 59 F. (2d) 
670, 675 (C.C.A. oth 1932). 

3® Women and the Law, 26 A.B.A.J. 354 (1940). The writer states: ‘With one exception, 
the women were all members of the League of Women Voters, who had been recommended by 
that organization at the invitation of the court.” In the same article it is said: “All the infor- 
mation we had, had been given us by members of the Bar Association and distinguished 
judges.” 

37 United States v. Glasser, 116 F. (2d) 690, 705 (C.C.A. 7th 1940). 

38 Smith v. Texas, 311 U.S. 128, 130 (1940). 


39 Strauder v. West Virginia, 100 U.S. 303, 309 (1879); Martin v. Texas, 200 U.S. 316, 319 
(1906); Chambers v. Florida, 309 U.S. 227, 228 (1940). 
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working. The Copyright Act of 1909' gives an author the right to renew his copyright 
for another twenty-eight year period, providing he is living one year before the expira- 
tion of the original period. If the author dies, fhe renewal right accrues to his widow or 
children? In 1917, Graff, financially desperate, released his royalties and assigned his 
expectancy of the renewal rights in the song in question and in sixty-nine other songs 
written under the general agreement to the plaintiff for a consideration of $1600. In 
connection with the assignment Graff also executed an “irrevocable power of attorney” 
to exercise the renewal right. Graff testified that at the time of the assignment the 
songs were earning royalties of $5000 yearly. In 1939 Graff applied for a renewal, which 
he assigned to the defendant. Plaintiff brought an action for damages for copyright 
infringement and for an interlocutory decree restraining the defendant from publishing 
the song pendente lite. The decree was granted,’ and the defendant appealed on the 
ground that the assignment of the renewal rights violated the policy of the Copyright 
Act. Held, Frank, J., dissenting, in the absence of express statutory restraint, the 
common law policy in favor of alienability prevails, and the assignment is valid. Wit- 
mark & Sons v. Fred Fisher Music Co.4 

The principal case is the first to present the issue whether a right to renew a copy- 
right under the Copyright Act of 1909 is assignable.’ The statute does not, in express 
terms, seem to forbid an assignment, stating merely, “the author . . . . if still living, or 
the widow, widower, or children of the author, if the author be not living, . . . . shall 
be entitled to a renewal and extension of the copyright .... for a further term of 
twenty-eight years when application for such renewal and extension shall have been 
made .. . . within one year prior to the original term of copyright.”* The problem be- 
fore the court, therefore, was one of statutory interpretation. None of the usual ex- 
trinsic aids to interpretation sufficed to induce a unanimous decision by the court, how- 


ever. The legislative history of the act, studied in isolation, is ambiguous;? the opinion 
of legal text-writers is divided;* the fact that subsequent proposed amendments to the 
act mentioned the possibility of an author’s assigning the renewal was used by both 


* 35 Stat. 1075 (1909), 17 U.S.C.A. §§ 1-63 (1927). 
2 35 Stat. 1080 (1909), amended by 54 Stat. 51 (1940), 17 U.S.C.A. § 23 (Supp. 1941). 


3 Witmark & Sons v. Fred Fisher Music Co., 38 F. Supp. 72 (N.Y. 1941), noted in 55 Harv. 
. Rev. 139 (1942). 


4125 F. (2d) 949 (C.C.A. 2d 1942). 


5 This case has been followed, albeit reluctantly. Selwyn & Co. v. Veiller, 43 F. Supp. 491 
(N.Y. 1942). See Tobani v. Carl Fischer, Inc., 98 F. (2d) 57, 60 (C.C.A. 2d 1938), cert. den. 
305 U.S. 650 (1938). But see Silverman v. Sunrise Picture Corp., 273 Fed. 909 (C.C.A. 2d 1921), 
modified on other grounds, 290 Fed. 804 (C.C.A. 2d 1923), cert. den. 262 U.S. 758 (1923). 


6 35 Stat. 1080 (1909), amended by 54 Stat. 51 (1940), 17 U.S.C.A. § 23 (Supp. 1941). 


7 See H.R. Rep. No. 2220, 60th Cong., 2d Sess. (1909). The House Report was adopted by 
the Senate Committee on Patents as its own. S. Rep. No. 1108, 60th Cong., 2d Sess. (1909). 


* The following definitely state that the renewal right is assignable: Drone, Law of Property 
326, 332 (1879); MacGillivray, The Law of Copyright 267 (1902); Curtis, The Law of Copy- 
right 253 (1847); Copyright Renewal, 10 Air Law Rev. 198, 199 (1939). The following tend 
to hedge on the issue: Weil, Copyright Law 367 (1917); 2 Ladas, International Protection of 
Literary and Artistic Property 773 (1938); Frohlich and Schwartz, The Law of Motion Pictures 
549 (1918). Amdur, Copyright Law and Practice 532-38,/540-41 (1936), seems to contend 
that the right is not assignable. 
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sides.? In view of the ambiguity of the statute, both majority and minority felt com- 
pelled to construe it in the light of general policy considerations. 

The majority, in the instant case, were impressed with the history of the legal strug- 
gle against restraints upon the alienation of real property and the line of decisions which 
finally upheld the assignability of choses in action. From this:history they concluded 
that public policy was so markedly in favor of a man’s being able to translate his prop- 
erty rights into money that nothing so drastic as a restraint upon this power should 
be read into a statute in the absence of express terms to that effect."° Assuming the 
majority’s position to be sound, it is still difficult to fit the author’s right of renewal 
into the framework of common law property and contract rights. It has long been held 
that all rights accruing to authors under the copyright acts are merely statutory and 
should be distinguished from “common law” rights of property in literary works." 
Statutes which have created such rights have qualified them so variously that it is diffi- 
cult to analogize them to any of the recognized common law rights. For example, upon 
the death of the author before the original term has run, the right to the renewal does 
not accrue to the benefit of his estate, but only to those specifically referred to in the 
statute. Nor do purported assignments on the part of the author serve to cut off the 
statutory beneficiaries.” Furthermore, although it might be said that the right of re- 
newal resembles a contingent remainder, this view has not been accepted by the 
courts."? However, even if the analogy to contingent remainders were pursued, the 
common law has always regarded the alienation of contingent interests with extreme 
disfavor,"4 obviously because of the element of uncertainty and speculation involved in 
their evaluation. 


9 H.R. 6990, 71st Cong., 2d Sess.; H.R. 10434, 69th Cong., rst Sess.; H.R. 11948, 72d 
Cong., 1st Sess.; H.R. 926, 76th Cong., rst Sess. The majority thought that these bills indi- 
cated that Congress thought that such an assignment was possible. Witmark & Sons v. Fred 
Fisher Music Co., 125 F. (2d) 949, 953 (C.C.A. 2d 1942). Frank, J., was of opinion that these 
bills indicated that the draftsmen believed that such legislation was needed to validate such 
an assignment. Ibid., at 959. 

© Frank, J., admitted that a¢ one time there had been such a strong policy in favor of the 
general freedom of contract, but he insisted that such a policy was never exclusively dominant, 
and that it represented the culmination of the doctrines of classical laissez-faire, which both 
courts and legislatures had long since rejected. He berated the majority for being in the grip 
of “that ‘old Adam’—Adam Smith.” Witmark & Sons v. Fred Fisher Music Co., 125 F. (2d) 
949, 962-68 (C.C.A. 2d 1942). 

*t Wheaton v. Peters, 8 Pet. (U.S.) 591 (1834); Drone, op. cit. supra note 8, at 100, Thus 
Paige v. Banks, 13 Wall. (U.S.) 608 (1871), cited by the majority in the principal case, can be 
distinguished because in that case it appears that the author assigned the “common law” 
property in the work before publication to the publisher, who took out the copyright in his 
own name and was then held entitled to the renewal. 

12 Silverman v. Sunrise Picture Corp., 273 Fed. 909, 912 (C.C.A. 2d 1921), modified on 
other grounds, 290 Fed. 804 (C.C.A. 2d 1923), cert. den. 262 U.S. 758 (1923). The fact that in 
certain instances an executor will have a right which the author never had has not bothered the 
courts. Fox Film Corp. v. Knowles, 261 U.S. 326, 329 (1923). 

"3 A renewal is an independent statutory grant rather than any kind of extension of the 
original copyright. Southern Music Co. v. Bibo-Lang, Inc., 10 F. Supp. 975 (N.Y. 1935); 
see Shapiro, Bernstein & Co. v. Bryan, 27 F. Supp. 11, 13 (N.Y. 1939). 

4 2 Tiffany, Real Property § 341 (3d ed. 1939). These interests have been made assign- 
able in some cases by statute—but not by judicial decision. Ibid. 
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Thus it would appear that there is no reason to construe the copyright act strictly, as 
being in derogation of rights existing at common law, or as being subject to general 
rules of common law policy.’ In fact, it would seem that the constitutional and legisla- 
tive background of the copyright acts demonstrates that the policy behind them was in- 
consistent with common law traditions. A copyright was originally a royal grant; it ap- 
pears to have been used by the king to curry favor with the stationers’ guilds and to con- 
trol the press.** Alleged abuses of the Crown’s power to grant copyrights and other 
monopolies gave the common law courts occasion to seize upon the rising opposition to 
these abuses and to forge it into an enduring public policy.’ In 1624 by act of Parlia- 
ment the king was shorn of his powers to grant monopolies."* This policy may have 
been prompted primarily by Parliament’s desire to wrest power from the king aud to 
vest it in itself. Under the influence of the writings of the classical economists, how- 
ever, the policy became one of the main tenets of the theory of laissez-faire,and has been 
so applied by the courts.'® 

Nevertheless, copyright legislation has been enacted in direct contravention to the 
anti-monopoly policy. It was felt that an overriding policy existed in favor of protect- 
ing and encouraging authors, even if the only way this could be accomplished was 
through the granting of a qualified monopoly. In England the Copyright Act of 17097° 
was passed, giving a limited period of monopoly to the holder of a copyright under the 
statute, with the proviso that when the period was over the work was to become the 
property of the general public. In the colonies, the statutes resembled those of the 
mother country,” although in some colonial statutes the monopoly feature was quali- 
fied even further by the provision that the copyright should last only so long as the 
copyright holder provided an adequate supply of the copyrighted material at reason- 
able prices.* The policy in favor of authors found its way into the Constitution in the 
patents and copyrights clause: “To promote the Progress of Science and the useful 
Arts, by securing for limited Times to Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries.’ This is the only clause in the entire Con- 


18 In Powell v. Head, 12 Ch.D. 686, 688 (1879), it was argued that the part owner of a play 
could grant a license for its production without the consent of the other owners because, at 
common law, one tenant in common of a chattel has a right to use the chattel as he pleases. 
Jessel, M.R., rejected this argument, saying: “I am not at all inclined to extend the anti- 
quated and barbarous doctrines, which have been set aside partly by the Legislature and partly 
by the Courts of Equity, to new rights created by statute, and which are of a character wholly 
different from the rights of property to which these ancient doctrines apply.” Cf. Holmes, J., 
dissenting, in Truax v. Corrigan, 257 U.S. 312, 342 (1921). 

6 6 Holdsworth, History of English Law, 360~79 (2d ed. 1937). 

«7 Ibid.; Hamilton, Patents and Free Enterprise, TNEC Monograph No. 31, at 14 (1941). 

*8 Hamilton, op. cit. supra note 17, at 15-18. 

19 Thus an agreement not to compete, coupled with the sale of a business, will not be en- 
forced where it would tend to create a monopoly. 5 Williston, Contracts § 1641, at 4600 (rev. 
ed. 1937). 

2° 8 Anne, c. 19 (1709). 

*t Hamilton, op. cit. supra note 17, at 18-22. *2 Thid., at 22. 


23 U.S. Const. art. 1, § 8 (8). That this limitation on the power should be constantly kept 
in mind in construing copyright and patent statutes has been brought out by the renewed vi- 
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stitution which is directed toward the benefit of a special class of individuals. It would 
seem that a policy looking toward the protection of authors which was compelling 
enough not only to receive constitutional recognition, but also to override a deep-seated 
common law policy against monopolies of any kind, is also of sufficient force to over- 
ride a relatively weaker common law policy in favor of assignability, especially where 
the right in question has no relation to the common law. 

Viewed in this light, certain aspects of the legislative history of the copyright acts 
take on more significance.*4 For instance, the following passage is found in the com- 
mittee report on the Copyright Act of 1909: “It was urged before the committee that it 
would be better to have a single term without any right of renewal, and a term of life 
and fifty years was suggested. Your committee, after full consideration, decided that it 
was distinctly to the advantage of the author to preserve the renewal period. It not 
infrequently happens that the author sells his copyright outright to a publisher for a 
comparatively small sum. If the work proves to be a great success and lives beyond the 
term of twenty-eight years, your committee felt that it should be the exclusive right of 
the author to take the renewal term, and the law should be framed as is the existing law, 
so that he could not be deprived of that right.”’s In the opinion of the Attorney General, 
the renewal right under this statute could be applied for only in the name of the au- 
thor.2° Hence it would seem that Congress, in drafting copyright legislation, was not 
attempting to enable a publisher, by having the author sign another form,”’ to acquire 
a long-term monopoly in contravention of common law policy, and in contravention 
also of a constitutional policy which looked only toward the protection of authors. 

The policy of the copyright acts interpreted in the light of the constitutional back- 
ground would seem to dovetail nicely with modern ideas of social policy. Older ideas of 
freedom of contract have been seriously restricted by statute in the interest of certain 
segments of the public. ““Yellow-dog contracts” have been outlawed;** assignments of 
wages have been forbidden or stringently regulated; members of the general public 
have been forced to contribute to provisions for their old age under the Social Security 
Act.s° Freedom of contract has likewise met with judicial qualification, especially 


tality given the clause in several recent decisions of the Supreme Court. Cuno Engineering 
Corp. v. Automatic Devices Corp., 314 U.S. 84 (1941); Morton Salt Co. v. G. S. Suppiger Co., 
314 U.S. 488 (1942), noted in 9 Univ. Chi. L. Rev. 518 (1942); United States v. Univis Lens 
Co., 62 S.Ct. 1088 (1942). 

*4 Dissenting opinion of Frank, J., in Witmark & Sons v. Fred Fisher Music Co., 125 F. 
(2d) 949, 957-58 (C.C.A. 2d 1942). 

7s H.R. Rep. No. 2220, op. cit. supra note 7 (italics added). 

26 28 Ops. Atty. Gen. 162 (1910). 

27 The majority of the court in the principal case felt that the power of attorney was en- 
titled to respect because it was the historical bridge whereby assignments not recognized at 
law were actually enforced. Frank, J., compared the effect of the majority’s decision on the 
Copyright Act of 1909 with the manner in which the English courts treated the Statute of 
Uses—“‘adding three words to a conveyance.” Witmark & Sons v. Fred Fisher Music Co., 
125 F. (2d) 949, 959 (C.C.A. 2d 1942). 

8 ; Teller, Labor Disputes and Collective Bargaining § 48 (1940). 

29 Fortas, Wage Assignments in Chicago, 42 Yale L. J. 526 (1933). 


3° 49 Stat. 620 (1935), amended by 53 Stat. 1360 (1939), 42 U.S.C.A. § 301 (Supp. 1941). 
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where the parties have been in disparate positions. Perhaps the oldest manifestation of 
this tendency was the manner in which the chancellor looked behind an apparent con- 
veyance of real property to declare a mortage and give an equity of redemption.* 
Among the most recent manifestations are rulings to the effect that a person included 
within the provisions of a workmen’s compensation act cannot validly contract him- 
self out of the statute,* and that a person working under a wages and hours statute 
cannot effectively release his statutory claims against his employer.s3 Equity espe- 
cially has exhibited this tendency, particularly in respect to the assignment of mere ex- 
pectancies. While in some jurisdictions such assignments have been enforced,34 equity 
always looks to the transaction itself with extreme suspicion for several reasons: 1) the 
assignor of an expectancy was generally in desperate circumstances at the time of the 
assignment ;35 2) he was generally greatly inferior in business experience; 3) the diffi- 
culty in assessing the value of the expectancy usually results in a totally inadequate 
consideration.37 

Since analogous considerations are applicable in the instant case, it would seem that 
the least equity could do is to refuse to enforce the assignment, leaving the parties to 
damages at law. This would probably lead to a settlement. However, in view of the 
gambling nature of the contract, the unequal position of the author, the general inade- 
quacy of consideration and the constitutional policy involved, the only straightfor- 
ward answer to the situation would be to declare assignments like that in the principal 
case invalid. 


Federal Courts—Removal Jurisdiction of Suits “Arising under’? Federal Statute— 
Fair Labor Standards Act—{Federal].—Plaintiff brought suit in a state court to re- 
cover unpaid minimum and overtime wages, and damages, under the Fair Labor 
Standards Act,’ which provides that such a suit “may be maintained in any court of 
competent jurisdiction.”* Defendant removed to the federal district court on the 
ground that the suit arose under a law regulating commerce, to which the requirement 


3" 5 Tiffany, Real Property § 1379 (3d ed. 1939). Cf. Tefft, The Myth of Strict Foreclosure, 
4 Univ. Chi. L. Rev. 575 (1937). 


3? Wass v. Bracker Construction Co., 185 Minn. 70, 240 N.W. 464 (1931). 


33 Fleming v. Warshawsky & Co., 123 F. (2d) 622, 626 (C.C.A. 7th 1941); United States 
ex rel. Johnson v. Morley Construction Co., 98 F. (2d) 781, 789 (C.C.A. 2d 1938); Travis v, 
Ray, 41 F. Supp. 6, 8 (Ky. 1941); Hutchinson v. William C. Barry, Inc., 5 Wage and Hour 
Rep. 389 (D.C. Mass. 1942). 


34 In re Lind, [1915] 2 Ch. Div. 345. Contra: Gannon v. Graham, 211 Iowa 516, 231 N.W. 
675 (1930). See McClure v. Raben, 125 Ind. 139, 25 N.E. 179 (1890); Donough v. Garland, 
269 Ill. 565, 109 N.E. rors (1915). 


38 3 Pomeroy, Equity Jurisprudence § 953 (Symons ed. 1941). 


36 Ames v. Ames, 46 Ind. App. 597, 91 N.E. 509 (1910); 2 Chafee and Simpson, Cases on 
Equity 1173-93, 1185 n. 5 (1934). 


37 Marks v. Gates, 154 Fed. 481 (C.C.A. goth 1907). 
1 52 Stat. 1062, 1063 (1938), as amended, 29 U.S.C.A. §§ 206, 207 (Sapp. 1941). 
2 52 Stat. 1069 (1938), 29 U.S.C.A. § 216 (Supp. 1941). 
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of jurisdictional amount did not apply. On motion to remand to the state court, held, 
a suit does not “arise under a law of the United States” within the meaning of the re- 
moval statute unless the construction or effect of the law is in dispute. Since the pro- 
visions of the Fair Labor Standards Act are unmistakably clear, the suit must be re- 
manded. Phillips v. Pucci.4 

The court in the instant case based its decision upon the reiteration by the Supreme 
Court, in Gully v. First Nat’l Bank in Meridian, of the language of an earlier case:6 “A 
suit to enforce a right which takes its origin in the laws of the United States is not... . 
one arising under those laws . . . . unless it really and substantially involves a dispute 
or controversy respecting the validity, construction, or effect of such a law, upon the 
determination of which the result depends.” The same result has been reached in other 
Fair Labor Standards Act cases;? and similar results were reached in several cases un- 
der the Employers Liability Act,* before those suits were made non-removable by 
statute. It has been said that if a dispute as to the construction or effect of a federal 
law has been decided by the Supreme Court, future cases involving the same dispute 
are not removable,'* and at least one circuit court of appeals has recently approved the 
doctrine that no case presents a federal question if only issues of fact are involved." 
The “established trend” of legislation towards limitation of the jurisdiction of the 
federal trial courts has been judicially recognized,” and the “disputed construction or 


3 38 Stat. 219 (1913), 28 U.S.C.A. § 41 (8) (1927). 18 Stat. 470 (1875), as amended, 28 
U.S.C.A. § 71 (1927) provides: ‘‘Any suit . . . . arising under the Constitution or laws of the 
United States, . . . . of which the district courts of the United States are given original juris- 
diction, . . . . may be removed into the district court of the United States for the proper dis- 
trict ” 

443 F. Supp. 253 (Mo. 1942). 

5 299 U.S. 109, 114 (1936), holding that a suit to collect state taxes on a national bank pur- 
suant to a state tax statute did not “arise under” the federal statute permitting such taxation, 
since the federal statute was not the basis of the plaintiff’s cause of action. See text accompany- 
ing note 20 infra. 

®Shulthis v. McDougal, 225 U.S. 561, 569 (1912), rephrasing similar language in Little 
York Gold-Washing & Water Co. v. Keyes, 96 U.S. 199, 203 (1877). 

7 Booth v. Montgomery Ward & Co., 44 F. Supp. 451 (Neb. 1942); Kuligowski v. Hart, 43 
F. Supp. 207 (Ohio 1941); Garrity v. lowa-Nebraska Light & Power Co., unreported (Neb. 1941); 
Wingate v. Gen’l Auto Parts Co., 40 F. Supp. 364 (Mo. 1941), noted in 55 Harv. L. Rev. 
541 (1942), and 26 Minn. L. Rev. 134 (1941); Stewart v. Hickman, 36 F. Supp. 861 (Mo. 
1941), noted in 6 Mo. L. Rev. 519 (1941). Contra: Owens v. Greenville News-Piedmont, 43 
F. Supp. 785 (S.C. 1942); see Ricciardi v. Lazzara Baking Corp., 32 F. Supp. 956 (N.J. 1940). 

® Nelson v. Southern R. Co., 172 Fed. 478 (C.C. Ga. 1909); Liggett v. Great Northern R. 
Co., 180 Fed. 314 (C.C. Minn. 1910); cf. Myrtle v. Nevada C. & O. R. Co., 137 Fed. 193 (C.C. 
Nev. 1905) (Safety Appliances Act). 

9 36 Stat. 291 (1911), 45 U.S.C.A. § 56 (1928). 

1° Postal Tel. Cable Co. v. Nolan, 240 Fed. 754 (D.C. Mont. 1917); Myrtle v. Nevada C. & 
O. R. Co., 137 Fed. 193 (C.C. Nev. 1905). 

* Marshall v.. Desert Properties Co., 103 F. (2d) 551, 552 (C.C.A. oth 1939), cert. den. 308 
U.S. 563 (1939); see Armstrong v. Alliance Trust Co., 126 F. (2d) 164 (C.C.A. sth 1942). For 
an earlier expression of the same view, see Fitzgerald v. Missouri Pacific R. Co., 45 Fed. 812 
(C.C. Neb. 1891). 


2 Gay v. Ruff, 292 U.S. 25, 35 (1934). 
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effect” rule has had wide application. But its use in cases where, as in the instant case, 
the suit “‘arises under a law of the United States”’ in the sense that the right sued upon 
was directly created by that law, so that if the law had not been enacted, no such suit 
could have been brought, has been severely criticized.*3 It may be suggested that an 
analysis of the situations in which the rule has commonly been applied indicates that 
it should not be applied in this situation. 

The “disputed construction or effect” rule originated in suits involving rights in 
lands which originally had been held by the Federal Government, and had passed to 
private owners in accordance with the public land laws.'4 It was argued that because 
title had been derived from the Federal Government, the suit arose under a law of the 
United States. But while title was derived from the United States, the rights asserted 
in these suits arose under local or general property law, and the provisions of the federal 
laws were not in dispute. In setting up the “disputed construction” test to show that 
such suits did not arise under the laws of the United States, the Court was aware that 
otherwise “every suit to establish title to land in the central and western states would 
so arise, as all titles in those states are traceable back to those laws.’”*5 Where the 
terms of the title granted by the Federal Government are actually in dispute, federal 
jurisdiction obtains.*® 

The “disputed construction” rule has been applied in several situations in addition 
to the land cases, in which the right actually at issue was not granted by a federal law. 
Thus, a suit to prevent a municipality from altering the rights granted by a previous 
ordinance does not arise under a law of the United States because it is alleged that the 
change will impair the obligation of contracts; fundamentally, the suit is based on the 
contract between the municipality and plaintiff—and the breach thereof—not upon 
the Constitution.” A suit to enforce a contract based upon, or framed in accordance 
with, a federal law, does not present a federal question, since it is the contract, not the 
law, which is the basis of the suit.** And a suit to enforce a state law does not arise 


*3 Alabama Great Southern R. Co. v. American Cotton Oil Co., 229 Fed. 11, 21 (C.C.A. sth 
1916); Hartford Fire Ins. Co. v. Kansas City, Mexico & Orient R. Co., 251 Fed. 332 (D.C. Tex. 
1918); McGoon v. Northern Pacific R. Co., 204 Fed. 998 (D.C.N.D. 1913); Toledo, Ann Arbor 
& Northern Michigan R. Co. v. Pennsylvania Co., 54 Fed. 730, 732 (C.C. Ohio 1893). 


4 Shulthis v. McDougal, 225 U.S. 561 (1912); Little York Gold-Washing & Water Co. v. 
Keyes, 96 U.S. 199 (1877); Joy v. St. Louis, 201 U.S. 332 (1906); Shoshone Mining Co. v. 
Rutter, 177 U.S. 505, 510 (1900); Devine v. Los Angeles, 202 U.S. 313 (1906); McFadden v. 
Robinson, 22 Fed. 10 (C.C. Cal. 1884). It should be noted that Marshall v. Desert Properties 
Co., 103 F. (2d) 551 (C.C.A. oth 1931), cert. den. 308 U.S. 563 (1939), note 11 supra, falls 
within this category. 

*8 Shulthis v. McDougal, 225 U.S. 561, 569 (1912), note 6 supra, immediately following the 
previous quotation. 

*6 Hopkins v. Walker, 244 U.S. 486 (1917); Ter Haar v. Kettleman North Dome Ass’n, 
34 F. Supp. 823 (Cal. 1940); Hills v. Homton, Fed. Cas. No. 6,508 (C.C. Cal. 1877). 


*7 Denver v. New York Trust Co., 229 U.S. 123 (1913); Defiance Water Co. v. Defiance, 
191 U.S. 184 (1903); New Orleans v. Benjamin, 153 U.S. 411 (1894); cf. Tennessee v. Union & 
Planters’ Bank, 152 U.S. 454 (1894). 


8 State Automobile Ins. Ass’n v. Parry, 123 F. (2d) 243, 246 (C.C.A. 8th 1941) (suit on 
insurance policy covering liability “as required by the Motor Carriers Act’’); Teague v. Broth- 
erhood of Locomotive Firemen, 127 F. (2d) 53 (C.C.A. 6th 1942) (suit to set aside collective 
agreement under Railway Labor Act); Bernhart v. Western Maryland R. Co., 41 F. Supp. 808 
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under a law of the United States, because a federal law affects the validity of, or cre- 
ates a defense to, the state law.'® In none of these situations, except that involving the 
public lands, is plaintiff’s right to sue dependent upon the existence of the federal law. 
In many of these cases, in fact, the federal question did not properly appear in the 
complaint, being matter of defense or reply; thus there was no original federal juris- 
diction, apart from any question of “disputed construction.”*° In the land cases, the 
federal law is necessary only because of the formal allegation of “title” as prerequisite 
to standing to sue. If it be assumed that in the absence of a federal grant—i.e., if the 
land involved had never been public land—plaintiff would have acquired title from the 
then appropriate source, the public land cases also fall within this category.* 

Where the suit may be brought regardless of the existence of the federal law, it 
might fairly be said that the suit did not “arise” under that law.*7 Where, however, the 
right which the suit is brought to enforce is given exclusively by a federal law, so that 
in the absence of that law there would be nothing upon which to base the suit, it would 
seem that the suit does “arise” under that law, in the usual sense of the term. The 
Supreme Court has indicated that the “disputed construction” rule should not be ap- 
plied in such cases.?3 Thus, a suit for infringement of a patent is held to present a fed- 
eral question regardless of whether the terms of the patent are in dispute;* similarly, a 
suit arising under the regulations of the Federal Reserve Board.*s As was pointed out 
in cases under the Employers Liability Act, to hold that a federal question is presented 
only if the construction of the statute is disputed, is in effect to hold that there is fed- 


(Md. 1941) (suit on wage agreement negotiated under non-compulsory terms of Transporta- 
tion Act of 1920); cf. Louisville & Nashville R. Co. v. Mottley, 271 U.S. 749 (1908) (free 
transportation agreement made in settlement of injury claim interfered with by anti-pass pro- 
visions of Hepburn Act). 

9 Gully v. First Nat’l Bank in Meridian, 299 U.S. 109 (1936); Starin v. New York, 115 
U.S. 248, 257 (1885) (suit to enforce exclusive ferrying franchise granted by state, claimed to 
conflict with federal coasting license); Georgia v. Southern R. Co., 25 F. Supp. 630 (Ga. 1938) 
(suit to enjoin discontinuance of portion of line, discontinuance authorized by ICC). 

2° The existence of a federal question must be determined by the statements in the com- 
plaint which are necessary to the plaintiff’s cause of action, unaided by the answer or the peti- 
tion for removal. Gully v. First Nat’l Bank in Meridian, 299 U.S. 109, 113 (1936); American 
Well Works v. Layne & Bowler Co., 241 U.S. 257 (1916); In re Winn, 213 U.S. 458 (1909); see 
Great Northern R. Co. v. Alexander, 246 U.S. 276, 281-82 (1918). See note 27 infra. 

*t The effect of this assumption is merely to place land descended from the public domain 
on the same footing as land descended from private owners. Particularly where the present 
owners are remote grantees from the government, there is no reason why this should not be 
done. 

* Cases cited note 18 supra. But cf. Young & Jones v. Hiawatha Gin & Mfg. Co., 17 F. 
(2d) 193 (D.C. Miss. 1927). 

*3 See Puerto Rico v. Russell & Co., 288 U.S. 476, 483 (1933); Swafford v. Templeton, 185 
U.S. 487, 493 (1902); Shoshone Mining Co. v. Rutter, 177 U.S. 505, 510 (1900). 

4 The Fair v. Kohler Die & Specialty Co., 228 U.S. 22 (1913); see McGoon v. Northern 
Pacific R. Co., 204 Fed. 998, 1000, 1004 (D.C. N.D. 1913). 

25 Federal Reserve Bank v. Atlanta Trust Co., 91 F. (2d) 283, 285 (C.C.A. sth 1937), cert. 


den. 302 U.S. 738 (1937); cf. Wichita Royalty Co. v. City Nat’l Bank, 95 F. (ad) 671 (C.C.A. 
sth 1938), aff’d 306 U.S. 103 (1939) (suit to wind up affairs of national bank). 
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eral jurisdiction if the parties do not agree that the suit arises under the Act; but not, 
if they agree that it does.** As a practical matter, federal jurisdiction would never ob- 
tain, because it is impossible to ascertain from the complaint whether defendant will 
dispute the construction of the law, or merely contest the facts alleged.*7 The result 
would be to “nullify the language of the removal statute by a process of reasoning 
which professes to ascertain its meaning.’’* 

It is now clear that the federal courts have original jurisdiction of suits to enforce 
provisions of the Fair Labor Standards Act,?® as was admitted by the court in the in- 
stant case. There is no apparent reason for differentiating between “arising under a 
law of the United States” as used in reference to the original and to the removal juris- 
dictions.s° In denying removal of suits arising under the Fair Labor Standards Act, 
federal courts have been motivated in part by a desire to avoid encumbering their 
dockets with large numbers of small claims,** and in part by a desire to give the em- 
ployee the choice of forums. It is argued that the employee should not be put to the 
greater expense of suing in the federal court if he does not wish to do so;* and that by 
using the word “‘maintained” instead of “commenced,” or a similar word, in Section 
216 of the Fair Labor Standards Act, Congress intended to make suits brought under 
it non-removable.33 But the force of the first of these arguments is weakened by the 
provision in Section 216 for the recovery of costs and attorney’s fees; and “maintained” 
has been used in so many senses that it does not seem a reliable indication of Congres- 
sional intention, particularly in view of the clear expressions thereof enacted in regard 
to the Employers Liability Act. Rather, the absence of any similar language in the 
Fair Labor Standards Act seems to indicate that Congress did not intend to make these 
suits non-removable.34 


26 Alabama Great Southern R. Co. v. American Cotton Oil Co., 229 Fed. 11, 21 (C.C.A. 
sth 1916); Hartford Fire Ins. Co. v. Kansas City, Mexico & Orient R. Co., 251 Fed. 332, 334 
(D.C. Tex. 1918). For an example of a dispute as to the applicability of the FLSA, see Stucker 
v. Roselle, 37 F. Supp. 864 (Ky. 1941). 


27 Allegations in the complaint as to the nature of the defense are treated as surplusage for 
jurisdictional purposes, nor can the complaint be supplemented by the petition for removal; 
see Gully v. First Nat’] Bank in Meridian, 299 U.S. 109, 113 (1936); note 20 supra. 

28 McGoon v. Northern Pacific R. Co., 204 Fed. 968, 1004 (D.C. N.D. 1913). 

*9 Robertson v. Argus Hosiery Mills, 121 F. (2d) 285 (1941), cert. den. 314 U.S. 681 (1941); 
Tolliver v. Cudahy, 39 F. Supp. 337 (Tenn. 1941); Lengel v. Newark Newsdealers’ Supply 
Co., 32 F. Supp. 567 (N.J. 1940); Campbell v. Superior Decalcominia Co., 31 F. Supp. 663 
(Tex. 1940). 

3° Joy v. St. Louis, 201 U.S. 332 (1906); Alabama Great Southern R. Co. v. American Cot- 
ton Oil Co., 229 Fed. 11, 21 (C.C.A. sth 1916). 

3t Frankly admitted in Wingate v. Gen’] Auto Parts Co., 40 F. Supp. 364, 366 (Mo. 1941). 

3? Tbid., at 365. 

33 Ibid.; Booth v. Montgomery Ward & Co., 44 F. Supp. 451 (Neb. 1942); Kuligowski v. 
Hart, 43 F. Supp. 207 (Ohio, 1941). 

34 Owens v. Greenville News-Piedmont, 43 F. Supp. 785 (S.C. 1942); see Ricciardi v. Laz- 


zara Baking Corp., 32 F. Supp. 956 (N.J. 1940). But see Booth v. Montgomery Ward & Co., 
44 F. Supp. 451, 456 (Neb. 1942). f 
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Taxation—Contingent Remainder Subject to the Federal Gift Tax—{Federal].—A 
taxpayer created by gift two identical irrevocable trusts. The income of each was to 
be paid to a life tenant, upon whose death the principal was to be distributed to the tax- 
payer, if she were living, and to her children and their issue, if she were dead. The tax- 
payer paid a gift tax on the life estate as it was valued by actuarial estimates of life ex- 
pectancy. She protested an assessment of deficiency based on the actuarial value of the 
contingent remainder in the children. The Board of Tax Appeals sustained her objec- 
tion.* On appeal to the circuit court of appeals, held, reversed. The gift tax applies to 
all present transfers of property or property interests. Although the remainder in the 
children was contingent, and hence it might be argued that under property law it was 
not a gift, it is taxable as a gift of an interest in property, since property law distinc- 
tions between vested and contingent remainders are not controlling in the tax field. 
Since all estimates of value are at best mere “educated guesses” the fact that the chil- 
dren’s remainder may not be worth the actuarial estimate or may not come into being 
at all is immaterial. Com’r v. Marshall? 

The court based its decision on the ground that “. .. . there was generosity here; 
the taxpayer lost, and the children gained, property interests of substantial value.” 
The gift tax, according to the Regulations, applies to “. . . . all transactions whereby 
property or property rights or interests are donatively passed . . . . regardless of the 
means ....employed.’’4 Frank, J., further stated that since the Supreme Court in 
Helvering v. Hallock’ considered mere formal distinctions of conveyancing irrelevant for 
the purposes of tax law, the tax applies to the children’s interest regardless of the na- 
ture of that interest. The only feasible valuation of that interest is one based on ac- 
tuarial tables. Hence, as the court pointed out, the tax must be based on that valua- 
tion regardless of potential or probable injustice; any other valuation would involve 
too many capricious and inevitable differences between cases. The principal alterna- 
tive open to the court was to ignore the Regulations’ and hold that a contingent re- 


* Margaret White Marshall, 43 B.T.A. 99 (1940). 

2 125 F. (2d) 943 (C.C.A. 2d 1942). 

3 Com’r v. Marshall, 125 F. (2d) 943, 945 (C.C.A. 2d 1942). 

4 Treas. Reg. 79, art. 2 (1936). 

5 309 U.S. 106 (1940). The Hallock trust was of the same kind as that used in the instant 
case. The Court there held that the vesting of the remaindermen was a transfer (from the 
settlor) taking effect at death, and hence was includible in the taxable estate under the federal 
estate tax. 

6 The federal tax law does not allow health or ancestral longevity (of the persons whose 
expectancies are being estimated) to be taken into account. 2 Bonbright, Valuation of Prop- 
erty 741 (1937). Since the evidence to be considered for such allowances would be highly spec- 
ulative, it would involve the tax authorities in constant and costly litigation. It should be 
realized, however, that there are many sorts of actuarial tables, and their usefulness varies 
with the purposes to which they are applied. The Treasury Regulations use the Combined Ex- 
perience Table, Treas. Reg. 79, art. 19 (7), (8) (1936). For a discussion of other tables, see 
2 Bonbright, Valuation of Property 738-44 (1937). 

7 Note 4 supra. As for how much judicial respect should be given the Regulations, see 
Brown, Regulations, Reenactment, and the Revenue Acts, 54 Harv. L. Rev. 377 (1941); 
Griswold, A Summary of the Regulations Problem, 54 Harv. L. Rev. 398 (1941); Surrey, The 
Scope and Effect of Treasury Regulations under the Income, Estate, and Gift Taxes, 88 U. of 
Pa. L. Rev. 556 (1940). 
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mainder was not “property” or a “gift” as those words are used in the Revenue Act of 
1932." To have done so in the face of Helvering v. Hallock® would have required un- 
usual judicial arrogance. 

Nevertheless, the taxpayer argued that the reversionary interests in the trust in- 
struments would make the reversions and the remainders includible in the taxable 
estate of the taxpayer at her death,’* and hence the gift tax should not apply. The 
court questioned the premise™ and denied the conclusion. Although the gift tax and 
the estate tax are to be construed together,” they are not mutually exclusive." More- 
over, the Hallock case is a questionable precedent for the proposition that the rever- 
sions and remainders were subject to the estate tax,"4 since the gift tax and the estate 
tax are in pari materia, and hence a decision concerning a trust created before the gift 
tax became operative is not a proper precedent for the construction of the Internal Rev- 
enue Code at present.'5 

The Hallock case is properly a precedent for the proposition that technical distinc- 
tions of property law will not be allowed to defeat the imposition of the federal estate 
tax. The limits of this proposition are not yet clear.** It is a cliché that tax law looks 


* Revenue Act of 1932, § sor (a), 47 Stat. 169 (1932), 26 U.S.C.A. Int. Rev. Acts 580 (1940), 
substantially re-enacted in Int. Rev. Code § 1000 (1939), 53 Stat. 144 (1939), 26 U.S.C.A. 
§ 1000 (1940). Such a construction of the words would also ignore legislative intent, on which 
the Regulations are based. See S. Rep. 665, 72d Cong., rst Sess., at 39 (1932); 1939-1 Cum. 
Bull. 496, 524. 


* 309 U.S. 106 (1940). If, on the facts of the particular case, the contingent remainder was 
not substantial, it might be argued that the Hallock case excludes taxability. See note 18 infra, 


1° Note 5 supra. 


11 Com’r v. Marshall, 125 F. (2d) 943, 947 (C.C.A. 2d 1942). The Supreme Court has not 
passed on this question since the gift tax went into effect. It may soon do so, however, for a 
number of similar cases are now in the lower federal courts. See Helvering v. Robinette, 
C.C.H. Inheritance, Estate, and Gift Tax Serv. § 10,157 (C.C.A. 3d 1942) (remainders tax- 
able under gift tax); Marrs McLean, 41 B.T.A. 1266 (1940). 


12 Estate of Sanford v. Com’r, 308 U.S. 30, 44 (1939). 


13 Some of the language in the Sanford case would lead one to this conclusion. But on the 
whole the Sanford case must be regarded as merely confusing on this point. See Estate of 
Sanford v. Com’r, 308 U.S. 39, 45 (1039); Magill, The Federal Gift Tax, 40 Col. L. Rev. 773, 
782 (1940). Moreover, since the Sanford case involved trusts with a power in the settlor to 
change beneficiaries, it is not strictly in point in the instant case. The estate tax credit for gift 
taxes paid, note 19 infra, seems to indicate a legislative intent that the two taxes are not mu- 
tually exclusive. 

*4 It is not clear from the Hallock case, note 5 supra, what part of the trust is includible in 
the taxable estate. Probably the life estate is excluded, since the settlor’s death does not add 
anything to it. See Magill, Federal Taxation in the Pre-War Decade, 42 Col. L. Rev. 356, 
368 (1942). 

5 It should be noted that the exact relation of the gift tax to the estate tax is a matter 
of dispute. The Sanford case states that the former is supplementary to the latter. Estate of 
Sanford v. Com’r, 308 U.S. 39, 44 (1939). The legislative history is set forth in Magill, op. cit. 
supra note 13. For a general discussion of the problem, see 1 Paul, Federal Estate and Gift 
Taxation § 7.02 (1942). 


6 Magill, op. cit. supra note 14, at 368. 
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to the substance and not the form of the transaction;*? but it may be questioned wheth- 
er in practice this argument will be heard from the taxpayer as well as from the govern- 
ment."® It is a difficult proposition to apply both ways. According to the Hallock case, 
the substance of the transaction was a transfer at death; the court in the instant case 
holds that the substance was a transfer inter vivos. To a certain extent and in a limited 
sense both the transfer inter vivos and the transfer at death can be substantial, since a 
present generosity exists, and a substantial certainty is added by death. But both de- 
cisions insist that they are rejecting the form for the reality. In most of the litigated 
cases, the distinction will be one of degree, and, like all distinctions of degree, will be 
capable of two different applications on two different occasions. The apparent injustice 
of the resultant double taxation is partially mitigated in the estate tax by the credit for 
gift taxes paid on the same items." But the complete solution of the problem lies out- 
side the field of judicial interpretation and can be reached only by the much advocated 
legislative integration of all federal taxation.?° 

The court in the instant case held that the taxable gift was the actuarially estimated 
life estate and remainder, reduced to a present value by the tables of the Treasury 
Regulations.** It was objected that under the Code** the remaindermen would be-pres- 
ently personally liable for unpaid gift taxes on a gift they might never receive. Even 
if the taxpayer’s contention as to secondary liability were sound, the objection was of 
dubious relevance, since the remaindermen could elect to refuse the gifts when made. 
The court dismissed the taxpayer’s argument without meeting it, implying that the 
objections, based on the uncertainty of the children’s interest, were merely attempts to 
revive the concept-juggling of vested and contingent interests rejected in Helvering v. 


17 Estate of Sanford v. Com’r, 308 U.S. 39, 43 (1939); 2 Paul, op. cit. supra note 15, at 
§ 16.01. 


8 But see Com’r v. Kellogg, 119 F. (2d) 54 (C.C.A. 3d 1941); Smith v. Shaughnessy, 40 F. 
Supp. 19 (N.Y. 1941). One factor in this question is the strong judicial hostility to tax avoid- 
ance; thus a trust might find it impossible to escape the gift tax, only to find that, being in 
substance clearly a transfer taking effect at death, it was subject to the estate tax. For a dis- 
cussion of this attitude of the courts in tax cases, see Rudick, The Problem of Personal Income 
Tax Avoidance, 7 Law and Contemp. Prob. 243 (1940); Lowndes, Tax Avoidance and the 
Federal Estate Tax, ibid., at 309; 1 Paul, op. cit. supra note 15, at 42. 


9 The credit is not complete, however. Int. Rev. Code § 813 (a)(2) (1939), 53 Stat. 125 
(1939), amended by H. R. J. Res. 60, 77th Cong., rst Sess. (Pub. L. No. 18, March 17, 1941), 
26 U.S.C.A. § 813 (a) (2) (Supp. 1941). A similar provision exists in regard to the additional 
estate tax. Int. Rev. Code § 936 (b) (1939), 53 Stat. 142 (1939), amended by H. R. J. Res. 60, 
77th Cong., rst Sess. (Pub. L. No. 18, March 17, 1941), 26 U.S.C.A. § 936 (b) (Supp. 1941). 


2° Although legislative reform is the tiresome keynote of most law review case notes, the 
experts seem agreed on the need for it in this field. See Magill, op. cit. supra note 14, at 375; 
Warren, Correlation of Gift and Estate Taxes, 55 Harv. L. Rev. 1, 42 (1941); Altman, Inte- 
gration of the Estate and Gift Taxes, 7 Law and Contemp. Prob. 331 (1940). However, no 
two experts are agreed as to what program will effectuate the reform. 

** Note 6 supra. 

2 Revenue Act of 1932, § 510, 47 Stat. 249 (1932), 26 U.S.C.A. Int. Rev. Acts 589 (1940). 
The section is now Int. Rev. Code § 1009 (1939), 53 Stat. 149 (1939), 26 U.S.C.A. § 1009 


(1940). This secondary liability of the donee was also considered in the Sanford case. Foe a 
criticism of the treatment there, see Warren, op. cit. supra note 20, at 18. 
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Hallock3 In view of the revenue statutes the court reached the logical result, but a 
more complete discussion of the largely undecided question of secondary liability could 
have made a valuable addition to the case law of taxation. 

In a lengthy dictum the court indicated that many of the valuations which courts 
are constantly forced to make prove to be utterly false; hence, a tax on the actuarial 
valuation of a remainder which may never come into being is no worse than a tax on 
the valuation of city real estate, whose “market value” may turn out to be a “‘mirage.’””4 
But there is a difference, if only in degree, between property valuations based on past 
earnings, or present or past cost, and actuarial valuations which are estimates of math- 
ematical probabilities. The former valuation is intended to be a unique appraisal of 
the individual property surveyed; the latter is not intended to be more than a mathe- 
matical statement of a group phenomenon.’ The actuarial system of valuation is a 
legal deus ex machina, too well established to be attacked in principle. But its inherent 
limitations are so great that its use should be avoided where feasible, although in the 
instant case the court could not properly escape it. 

The instant case leaves the taxpayer faced with the probability of double taxation 
and the certainty of taxation of arbitrarily valued uncertainties. It might be argued 
that double taxation is a valid means of enforcing a legislative policy against trusts 
with reversionary interests. No direct evidence of such congressional intent exists. 
And if the double taxation created by the instant case may be taken to represent a so- 
cial policy against trusts in general, it effectuates it in an inefficient and somewhat ac- 
cidental manner. 


23 309 U.S. 106 (1940). “It may well be that the Supreme Court has succeeded in ridding 


the law of estate taxation of the ‘casuistries of conveyancing’ only to find that it has removed 
them over into the field of gift tax. Foy a decision intended to dispel confusion and uncertainty, 
the majority opinion in the Hallock case leaves a great deal unanswered.” Nash, Implica- 
tions of Developments in the Taxation of Trusts, 18 Taxes 267, 324 (1940). 


24 Com’r v. Marshall, 125 F. (2d) 943, 946 (C.C.A. 2d 1942), citing Abrams, Revolution 
in Land 81-89, 132-33, 198-200 (1939). The court here is talking about extreme possibilities, 
a rather defeatist approach. A better attitude is to compare the usual results of land valuation 
with the usual results of actuarial valuation. Bonbright states that death-tax valuation (in- 
cluding actuarial estimates) “. . . . presents American legal valuation at its best ....” and 
that property valuation and rate making are the worst. 2 Bonbright, op. cit. supra note 6, at 
745. But land valuation is extremely difficult, while the actuarial system is comparatively 
simple, once the proper tables have been chosen. For a discussion of the virtues and drawbacks 
of taxing by actuarial estimates, see Some Statutory Provisions for the Taxation of Contingent 
Remainders and Defeasible Estates, 29 Col. L. Rev. 180 (1929). 


#5 The larger the experiential data on which the actuarial system is based, the more nearly 
will the total estimates of remainder values equal the total actually realized values. Hence it is 
a desirable system from the standpoint of the government. But the equality of the sums in- 
volved may not make for even a maximum probability of accuracy in the particular case, as 
statisticians realize. Land is not capable of statistical analysis, and hence the experiential data 
on which land valuation is based are apt to be more complex and less precise. But precision 
and mechanical ease in application should not be mistaken for fairness. 


*% Such a policy might be advocated. Compare the common law hostility to restraints on 
alienation. 
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Unemployment Compensation—Benefits Withheld because Stoppage of Work Re- 
sults from Labor Dispute—{Neb.].—A local, Truck Drivers Union and the Nebraska 
Truckers Association were engaged in a dispute over a closed shop provision in a labor 
contract which was being negotiated. As a result of the inability of the parties to reach 
agreement, claimant employees of a member of the association went out on strike in 
September, 1938. In May, 1939, the striking employees applied for unemployment 
benefits under the Unemployment Compensation Law.' The district court allowed the 
benefits, setting aside the decision of the Appeal Tribunal of the Nebraska Department 
of Labor denying the claims. On appeal to the Nebraska Supreme Court, the judgment 
of the district court was reversed and the cause remanded. Held, a 30 per cent decrease 
in the total business transacted by the employing company was a substantial stoppage 
of work resulting from a labor dispute and hence disqualified the claimants under the 
terms of the act. Magner v. Kinney? 

Disqualification clauses withholding benefits from all workers? whose unemploy- 
ment is caused by a labor dispute are found in each of the unemployment compensa- 
tion statutes of the fifty-one United States jurisdictions.4 The disqualification section 
of the Illinois statute, which is similar to those found in the other jurisdictions and al- 
most identical with the Nebraska statute, reads, “An individual shall be ineligible for 
benefits . . . . (d) for any week with respect to which it is found that his total or partial 
unemployment is due to a stoppage of work which exists because of a labor dispute at 
the factory, establishment, or other premises at which he is or was last employed. 
....”5 Not the least trying of the problems raised by this section of the statutes is the 
defining of the term “stoppage of work.” 

While the Illinois courts have not yet had occasion to define the term “stoppage of 
work” the Director of Labor has passed upon a number of appeals® involving stoppage 
and closely related problems. An analysis of these decisions indicates that what author- 
ity exists in Illinois is contrary to the decision of the Nebraska court in the instant case. 

A unanimously accepted principle is that the stoppage of work relates to the condi- 
tions existing at the place of last employment, not to the stoppage of work by the in- 
dividual claimant.’ This principle has been tacitly accepted by the Illinois adminis- 


* Neb. Comp. Stat. (Supp. 1941) §§ 48-701 et seq. 2 2 N.W. (2d) 689 (Neb. 1942). 

3 The disqualification applies to all workers who are participating, financing, or interested in 
the labor dispute which causes the stoppage, or who are members of a grade or class of workers 
who are participating, financing, or interested in the dispute. Neb. Comp. Stat. (Supp. 1941) 
§ 48-705(d). The corresponding provision in Illinois is found in Ill. Rev. Stat. (1941) c. 48, 
§ 223(d). See note 27 infra. 

Defining the term “labor dispute” for the purposes of this section has caused considerable 
difficulty. A liberal labor policy requires a narrow definition of the term under unemployment 
compensation acts, and a broad definition under the various anti-injunction statutes. There is 
no inconsistency in requiring different definitions of the same term. 

4See Fierst and Spector, Unemployment Compensation in Labor Disputes, 49 Yale L. J. 
461 (1940), for a general discussion of the section. 

STll. Rev. Stat. (1941) c. 48, § 223(d). 


6 From the decision of the deputy, who investigates the claim and makes the original de- 
termination, appeal by the employee or employer lies direct to the Director of Labor. 


7 Magner v. Kinney, 2 N.W. (2d) 689, 693 (Neb. 1942); Fierst and Spector, op. cit. supra 
note 4, at 483. 
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trators. The stoppage must be substantial ;* disqualification does not result merely be- 
cause one less worker is employed, or because one job is left undone;* but the stoppage 
need not be complete before benefits are withheld.'* 

Various factors are considered in the determination of what constitutes a substantial 
stoppage. Production, shipments, pay-rolls, pay-hours, number of employees, orders 
received, and even electric and power consumption bills* during the questioned period 
have been compared with a normal base period in arriving at a decision. The most 
significant factor appears to be the production differential. Thus, where production 
was 43 per cent of normal a stoppage was declared although the number of employees 
had decreased only 25 per cent and shipments 30 per cent.” And when the number of 
employees was only 36 to 54 per cent of normal, but production-hours were 53 per cent 
of normal, it was held there was no stoppage.'? On the basis of these decisions it might 
be concluded that a working rule followed by the Illinois Department of Labor is that 
there is no stoppage unless production is below so per cent of normal. However, the 
scarcity of borderline situations does not justify much reliance on such a conclusion." 

A less certain, but more judicious test for determining stoppage has been suggested 


Til. Dept. Lab., In the Matter of the Appeal of the Burton-Dixie Corp., No. 40-DL-11, 
12, 14 (1940); Ill. Dept. Lab., In the Matter of the Appeal of the New York Handkerchief 
Mfg. Co., No. 41-DL-77 (1941); Ill. Dept. Lab., In the Matter of the Appeal of the Claimant 
Employees of Hibbard, Spencer, Bartlett & Co., No. 41-DL-108 (1942). 

9 Ill. Dept. Lab., In the Matter of the Appeal of the Burton-Dixie Corp., No. 40-DL-11, 
12, 14 (1940). 


© Til. Dept. Lab., In the Matter of the Appeal of Claimant Employees of the Ad-Plate 
Engraving Co., No. 41-DL-88 (1941); Ill. Dept. Lab., In the Matter of the Appeal of Claimant 
Employees of the Corey Steel Co., No. 41-DL-95 (1941). However, it has been said that “the 
word stoppage unmistakably suggests a situation more closely akin to the term cessation than 
to mere retardation.” Ill. Dept. Lab., In the Matter of the Appeal of Claimant Employees of 
the Kellogg Switchboard & Supply Co., No. 40-DL-9 (1940). 


1 Til. Dept. Lab., In the Matter of the Appeal of Claimant Employees of Revere Copper & 
Brass, Inc., No. 39-DL-1 (1939); Ill. Dept. Lab., In the Matter of the Appeal of the Burton- 
Dixie Corp., No. 40-DL-11, 12, 14 (1940); Ill. Dept. Lab., In the Matter of the Appeal of 
Claimant Employees of the Central Screw Co., No. 41-DL-6, 7 (1941). 


2 TI]. Dept. Lab., In the Matter of the Appeal of the New York Handkerchief Mfg. Co., 
No. 41-DL-77 (1941). But where pay-hours and pay-rolls fell from 20 to 25 per cent it was 
held there was no stoppage. Ill. Dept. Lab., In the Matter of the Appeal of the Burton-Dixie 
Corp., No. 40-DL-11, 12, 14 (1940). 


13 Til. Dept. Lab., In the Matter of the Appeal of the Claimant Employees of the Kellogg 
Switchboard & Supply Co., No. 40-DL-9 (1940). Production in this company was on a long- 
term job basis, hence accurate production figures for a relatively short term were not available. 
From the decision it appears that for the purpose of determining stoppage, production-hours 
were considered as equivalent to production. 


4 Although no production figures were given, no challenge was made of the deputy’s de- 
cision that a stoppage was terminated when 3334 out of 6300 employees returned to work. 
This would seem to support the rule if the presumption is made that production is approxi- 
mately proportional to employment. Il]. Dept. Lab., In the Matter of the Appeal of Claimant 
Employees of the International Harvester Co., No. 41-DL-17, 18 (1942). 





RECENT CASES 753 


by the Director’s Representative.'s It was pointed out in one decision" that the labor 
dispute disqualification clause had been adopted so that employers will not be required 
to finance labor activity designed to coerce them into granting their employees’ de- 
mands. Hence, only when the coercion applied is sufficient to be successful is the dis- 
qualification clause applicable. When the resultant stoppage does not seriously incon- 
venience the employer the strike cannot be successful and benefits should be allowed. 
A substantial stoppage, by this rationale, would be one which exerts sufficient pressure 
to force the employer either to negotiate or submit to the demands of his employees. 
This “‘strike-effectiveness” test was applied, among other criteria, in determining that 
there was a stoppage in a coal mine; although production had stopped completely, the 
decision noted the fact that the strike had accomplished its purpose since a labor con- 
tract was negotiated and signed immediately after the workers returned.'? As yet, 
however, the strike-effectiveness test has not displaced the percentage-of-production 
test as the most significant factor in the determination of a stoppage. On this basis the 
Illinois Department of Labor would probably have held that no stoppage existed in the 
instant case where the business transacted was 70 per cent of normal. 

Another principle, widely applied in other states as well as Illinois, is that even 
though there is a stoppage and a causally connected labor dispute, benefits will be al- 
lowed if the stoppage can be attributed to any other cause."* Thus, where a union mem- 
ber was ill and could not work he was granted benefits although the mine at which he 
was employed was shut down because of a labor dispute.*? And when a labor dispute 
caused a shut-down of a number of mines, the Director, in overruling the Deputy’s de- 
cision, held that the stoppage “. . . . was due primarily to the regular seasonal shut- 
down of the industry and to lack of work.’”*° Another application of this principle is 
found in a decision involving a dispute in the clothing industry! where a frequent 
cause for lay-offs is the shutting down of a particular department because of lack of 
work. An investigation was made to determine whether any striking employee would 
have been unemployed even if there had been no strike. And to those individuals 
whose unemployment could be attributed to a lack of work in a department, rather 


*s The decision is officially made by the Director of Labor, but as a matter of course the 
Director adopts as his decision the recommendations and report of disinterested representa- 
tives. Dr. Elmo Hohman of Northwestern University and Prof. Charles O. Gregory of the 
University of Chicago have acted as representatives in a number of appeals. 


6Tll. Dept. Lab., In the Matter of the Appeal of the Burton-Dixie Corp., No. 40-DL-11, 
12, 14 (1940). 

‘7 Ill. Dept. Lab., In the Matter of the Appeal of Claimant Employees of the Knoxville 
Mining Co., No. 41-DL-8 (1941). 

*8 Fierst and Spector, op. cit. supra note 4, at 484. 


9 Tll. Dept. Lab., In the Matter of the Appeal of Claimant Employees of the Lumaghi Coal 
Co., No. 41-DL-2 (1941). 


2° Til. Dept. Lab., In the Matter of the Appeal of Members of the Progressive Mine Work- 
ers of America, Claimant Employees of the Mt. Olive & Staunton Coal Co., No. 41-DL-24 
(1941); Ill. Dept. Lab., In the Matter of the Appeal of Members of the United Mine Workers 
of America, Claimant Employees of the Peabody Coal Co., No. 41-DL-30 (1941). 

** Til. Dept. Lab., In the Matter of the Appeal of Claimant Employees of Wm. Shanhouse 
Sons, Inc., No. 41-DL-68 (1941). 
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than to the strike, benefits were allowed. The probable reason for this “‘but-for’ test 
is to prevent employers from claiming labor disputes when it becomes necessary for 
them to lay off employees for various reasons such as seasonal slack, or shortage of 
materials, thereby disqualifying the employees from receiving benefits. 

The “‘but-for” test appears to have been abandoned, however, in two Illinois Depart- 
ment of Labor decisions. In one the striking construction workers maintained that 
weather conditions were such that during the period of the labor dispute they could 
not have worked even if no strike had been called. The Director’s Representative 
states “. . . . the members of the Laborer’s Local were in a continuous state of being 
unwilling to work with the members of the Mason’s Local as long as the suspension was — 
in effect. This was true regardless of the weather, and would have been just as effective 
on bad days as on good. In other words, the labor dispute was the primary and moti- 
vating cause of the stoppage, since it operated independently of the weather and could 
not have been changed by the weather, while the temperature and other weather con- 
ditions are only secondary and incidental causes.’’*3 In the other case, the employer 
hired new workers to replace those who had struck; the replacement force was 75 per 
cent of the previous labor force. Since the work was specialized, the new force because 
of their inexperience could operate at only 43 per cent of the efficiency of the former 
employees. It was held that the stoppage was due to a labor dispute and benefits were 
denied the former employees even though they had been almost entirely replaced. 
A consistent application of the “but-for” test would require a different result in each 
of these cases. 

Although a number of other problems are presented by the labor dispute disquali- 
fication clause,” sufficient difficulties have been considered to warrant a consideration 


a2. . those workers . . . . would have been further employed but for the stoppage of 
work ....”’ Ill. Dept. Lab., In the Matter of the Appeal of Claimant Employees of Cave-In- 
Rock Spar Co., No. 41-DL-g0 (1941). 


23 Til. Dept, Lab., In the Matter of the Appeal of Claimant Employees of Holm-Page 
Construction Co., No. 41-DL-14 (1941). However,.this might be considered as mere dictum, 
since it was also found that there were sufficient days of suitable weather scattered through 
the disputed period so that it would have been possible to work at least one day per week, thus 
disqualifying the claimants for the entire week, and hence the entire period. 

*4 Til. Dept. Lab., In the Matter of the Appeal of the New York Handkerchief Mfg. Co., 
No. 41-DL-77 (1941). 

2s The terms “labor dispute,” “establishment,” and “‘interested” found in the disqualifica- 
tion sections have caused considerable difficulty. The temptation is always present to give labor 
dispute the broad meaning required to accomplish the purpose of the various anti-injunction 
statutes, when a liberal labor policy requires a narrow definition under the unemployment acts. 
And when one plant of a company having many plants throughout the country is shut down, 
shall the test be whether the stoppage is substantial with respect to the entire company or 
merely to the one plant? Likewise, when the stoppage is complete for one department but not 
substantial for the whole plant, shall benefits be allowed? It has been held that “establish- 
ment”’ relates to a geographically separated and functionally integrated unit. In Ill. Dept, 
Lab., In the Matter of Claimant Employees of American Cyanamid & Chemical Corp., No. 
40-DL-15 (1941), in a stoppage in one plant of a company having thirty-five plants, the one 
plant was treated as the establishment and hence there was a substantial stoppage. In Ill. 
Dept. Lab., In the Matter of the Appeal of The Caterpillar Tractor Co., No. 40-DL-17 (1941). 
108 patternmakers and 12 apprentices went out on strike, shutting down the entire pattern 
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of the justification for the clause.*° 

The rationale cannot be the voluntary character of the unemployment on the part 
of the employee, since benefits are withheld although a particular employee may be 
opposed to the strike.*7 Superficially, a more persuasive reason is that there is some- 
thing unfair in requiring an employer to finance workers striking against him. The 
employer finances the strike, however, only in the sense that the unemployment bene- 
fits come from a common fund to which the state and each employer contribute, the 
benefit payments being charged against the individual employer for the purpose of de- 
termining his merit rating.** At the end of the year a state average is computed and the 
individual employer’s merit rating is determined by the variance between the state 
average payments and the amount of benefits charged to him. The merit rating deter- 
mines the tax rate for the individual employer for the succeeding year, the rates vary- 
ing from one-half to three per cent. 

If the term “merit” is given its plain meaning, the merit rating system can be justi- 
fied only on the premise that the employer exercises some control over conditions which 
lead to unemployment. It would seem that an employer can exercise more control over 
conditions which lead to labor disputes than over market conditions which result in 
seasonal lags, yet the employer’s merit rating is chargeable with benefits paid be- 
cause of seasonal lay-offs, while he escapes any penalty for pursuing a labor relations 
policy which promotes strikes. In those circumstances in which the employer has acted 
reasonably and the fault can be attributed to the employees, the moral blame notion 
would require that no benefits be charged to the employer. At present, regardless of the 
cause of the labor dispute, no benefits are paid and hence the employer is not charged. 
If merit does signify moral blame, then benefits should be paid and the employer should 
be chargeable at least in those instances where he is at fault. Since he is not charged, 
however, in any instance, and since he is charged with unemployment due to seasonal 
lay-offs—which clearly is not explicable on a blame notion—perhaps the merit rating 
system is a “‘cost of the business” concept. If the merit rating system is viewed in this 
manner a business which has a higher labor-dispute unemployment record should 
probably pay a higher premium. 


shop of the plant. The plant was treated as the establishment rather than the pattern shop, 
and the stoppage was held not substantial with respect to the entire plant. 


26 The present discussion is of necessity limited in scope. Many factors pertinent to an ulti- 
mate decision regarding the desirability of retaining the labor dispute disqualification clauses 
in the various unemployment compensation acts cannot be considered. The discussion is not 
intended to be an exhaustive analysis, but rather a supplement to existing material. For a 
more complete analysis, see Fierst and Spector, op. cit. supra note 4. 

27 Til. Dept. Lab., In the Matter of the Appeal of Claimant Employees of International 
Harvester Co., Rock Falls, Ill., No. 41-DL-3, 4 (1941). 

** The merit rating will go into effect in 1943, determined by the employment record for 
the preceding four years. There are two other methods of financing the unemployment bene- 
fits; the common-fund method in which each employer contributes a fixed percentage to a 
fund without regard to payments chargeable to him, and the direct-payment plan, whereby 
each employer pays a percentage of the benefits chargeable to him because of payments to the 
employee. The Illinois merit-rating plan is a compromise between these two methods. Under 
all these plans, the employer only contributes a portion of the total payment, the remainder 
coming from the state. 
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The present statutory provisions that no benefits shall be paid whenever unemploy- 
ment is caused by a labor dispute lead to comparative ease of administration. If these 
clauses were abolished completely, the same administrative simplicity would be the re- 
sult, and benefits would be allowed for all labor-dispute claims. Neither of these alter- 
natives results in substantial justice. In the former situation an employer who pursues 
a hostile labor relations policy escapes any liability. In the latter circumstance, un- 
reasonable employees would receive unjustified benefits. The latter position, however, 
would appear more tenable. Probably in the majority of labor disputes both parties 
have conducted themselves as reasonable employers and employees. In these cases 
perhaps the cost should be borne by the employer as a cost of the business. In that area 
of cases wherein the employer is at fault the cost should be borne by the employer both 
on cost-of-the-business and fault notions. In the remaining situations where the em- 
ployee is at fault, the cost of the business idea is still present; it may be that the admin- 
istrative simplicity to be gained in all cases by not requiring an investigation into fault 
tips the balance in favor of abolishing the disqualification sections. 
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Constitutional Government and Democracy: Theory and Practice in Europe and 
America. By Carl J. Friedrich.* Boston: Little, Brown & Co., 1941. Pp. xix, 695. 
$4.00. 


Politics and Law in the United States. By D. W. Brogan.f Cambridge: University 

Press; New York: Macmillan Co., 1941. Pp. x, 127. $1.25. 

“This book is written,” says Carl Friedrich in his preface, “for those who are 
puzzled about the future of constitutional government and democracy. It tries to 
show the present disturbances in proper perspective by setting them off against the 
ground swell of long-range secular trends. In these days of profound crisis when the 
international civil war has once more come out into the open, it is undoubtedly an act 
of faith, for both the writer and the publisher, to bring out a new edition of Constitu- 
tional Government.” 

At a time when acts of faith are needed above all else if the way of freedom is to 
survive, all serious students of democracy will welcome this new contribution from the 
pen of an outstanding liberal and a distinguished political scientist. Dr. Friedrich’s 
volume is an almost completely rewritten version of his pre-Munich Constitutional 
Government and Politics. It is an encyclopaedia of factual data and incisive observa- 
tions (with 75 pages of notes and bibliography at the back) on the origins, structure 
and functioning of constitutional regimes in America, Britain, the Dominions, Switzer- 
land, Scandinavia, pre-Vichy France, pre-Hitler Germany, and other lands. The ma- 
terial is ordered not by countries but by “problems” or “functions,” with the twenty- 
four crowded chapters ranging from bureaucracy, the military establishment, foreign 
affairs and the judicial function to electoral systems, political parties, cabinet systems, 
parliaments, press and radio, interest groups and referenda—with intermediate chap- 
ters thrown in for good measure on constitution-making, separation of powers, federal- 
ism and judicial review. The work is truly monumental and will be regarded by many 
as a masterpiece of political science. 

And yet a few inquiring readers, or at least a few inquiring reviewers, may wonder 
whether such a descriptive and comparative study as this, however well done, repre- 
sents in any sense a significant advance in man’s never-ending effort to understand 
man. Dr. Friedrich has a burning faith in the values of democracy and has time and 
again expressed his faith in works. He has a good pen and a keen mind, well-trained in 
a peculiarly Teutonic technique of fact-gathering and generalization. But more than 
this is needed for a genuine “political science.” What is lacking here, and in many 
other descriptive treatises on government and law, is a capacity to see the human ad- 
venture as a whole, a willingness to grapple with social and political dynamics, and a 
gift for illuminating the static forms and procedures of community action by reference 
to the universals of human behavior. 


* Professor of Government, Harvard University. 
t Professor of Political Science, Cambridge University. 
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Dr. Friedrich’s forest can scarcely be seen because of the trees. His twenty-fifth 
chapter on methodology, far from bringing the forest into perspective, suggests why 
he (and the reader) always sees it as through a glass darkly. He regards “science” 
merely as “ordered knowledge” and amassed “fact,” capable of verification through 
the use of generally accepted methods of observation. The social sciences, he feels cer- 
tain, cannot benefit from applying the methods of the natural sciences because the 
“materials” are different. Psychology, he concedes, is “of very great importance.” 
Yet he cannot bring himself to study human beings as political animals but envisages 
the units of his study as institutional forms or as ideologies or as such timid abstrac- 
tions as “consent” and “constraint.” He repudiates Charles Edward Merriam’s efforts 
to develop a realistic science of power “‘because the underlying concept of a science of 
social phenomena, regardless of objectives, purposes, ends, is misleading.” As if social 
phenomena were something other than the behavior of human beings pursuing their 
purposes in a variety of contexts of symbols and habits, faced with a variety of en- 
vironmental dangers and opportunities! Dr. Friedrich’s political science thus becomes, 
by his own admission, no more than “a critical examination of common-sense notions 
concerning the working of political institutions and procedures.”’ His “‘constitutional- 
ism” is simply the division of political power among many rather than its concentration 
in one or in a few. The reader is as puzzled about its future at the end of the book as 
at the beginning. 

Like many another student of politics and law, Dr. Friedrich does not vindicate 
traditional constitutionalism nor justify his optimism over its future because he does 
not see why it is in decay. He is preoccupied with forms and practices and is reluctant 
to analyze the political process in terms of the major sources of frustration in the mod- 
ern world and in terms of the ways in which frustrated people almost invariably be- 
have. Such defects as these lend weight to President Hutchins’ most sweeping accusa- 
tions against the social sciences. The same criticism is warranted for D. W. Brogan’s 
little book which is part of the Cambridge Series on Current Problems, edited by 
Ernest Barker. Brogan gracefully and knowingly surveys the American Constitution, 
the party system, the President and Congress, and the political role of the Supreme 
Court. Yet his conventional description} like Friedrich’s, is barren because it largely 
ignores the dictum which was once the core of the liberal’s faith—that governments are 
made for men and not men for governments. 

Democracy has lost the peace and lost Europe and is losing the war because too 
many democrats cannot or will not see that no set of values and no system of govern- 
ment can survive if it does not provide for the basic economic and psychological needs 
of men. These needs in our time cannot be served by the division of authority but 
only by the concentration of effective authority for the planning of plenty and the 
building of peace between classes and between nations. These needs cannot be met by 
old safeguards (nor by new ones) against abuses of power but only by new devices for 
the effective and democratic use of power on a scale commensurate with a world econ- 
omy and a world society. The invention and use of such devices are prerequisites of 
survival for free men. Recognition of this fact is the prerequisite of a socially signifi- 
cant science of politics and law in the twentieth century. 


Frepericx L. Scuumant 
t Woodrow Wilson Professor of Government, Williams College. 
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A Dialectic of Morals: Towards the Foundations of Political Philosophy. By Morti- 
mer J. Adler.* Notre Dame, Indiana: The Review of Politics, University of Notre 
Dame, 1941. Pp. x, 117. $1.80. 

Modern ethical skepticism is, in many ways, one of the strangest products of man’s 
intellectual history. One looks in vain for any near counterpart of it in the past. Greek 
skepticism always had about it something of the flavor of a parlor trick. The Sophist, 
for example, seemed to say, “Here is an amusing and original way of looking at things. 
Can you show me what’s wrong with it?” The modern skeptic, on the other hand, 
really believes in his heart what he professes, and takes his disbeliefs with as much 
solemnity as men formerly took their beliefs. The skepticism of the seventeenth and 
eighteenth centuries was a liberating skepticism. It freed men’s minds from the com- 
pulsion of institutions and set them on a voyage of ethical discovery. Modern skepti- 
cism has become a form of intellectual taboo. It condemns books without reading 
them; it ropes off whole fields of inquiry, and castigates those who enter them not for 


what they do but for what they try to do. 


Against this modern spirit Professor Adler makes what may be described with some 
triteness but no exaggeration as a frontal attack. His book may be said to assert, ex- 
pressly, or by implication, the following propositions: 

1. Judgments of right and wrong rest on objective bases which transcend mere per- 
sonal preference. 

2. The bases of ethical judgments are not only objective and impersonal, but are 
“rational” in the sense that they may be reduced to articulate verbal expression. 

3. Asa corollary to (2) it follows that the whole subject of ethics is susceptible to 
treatment by the “dialectic” method, in which every premise is made to stand the 
challenge of critical and rational scrutiny. 

4. The result of a free and rational inquiry into the fundamental problems of 
ethics is the emergence of a fairly definite body of moral truths, which rest primarily on 
two bases: a) the conception of man’s nature as revealed in the difference between 
him and brute creatures; b) the conception of a harmonious ordering of human desires. 

The literary form of Mr. Adler’s book is a kind of dialogue in indirect quotation, in 
which Teacher sets himself the task of overcoming the moral skepticism of Student. 
The method pursued is Socratic. Teacher begins by wringing from Student a series of 
minimum concessions concerning the objectivity of ethical judgments. For example, 
even if the unhampered pursuit of immediate pleasure were man’s only goal, at least 
one standard of preference would have validity, namely, that as between two pleasures, 
the greater should be preferred. Teacher then proceeds to demonstrate that he who 
grants concessions of this sort has actually conceded more than he realizes. Student is 
then forced reluctantly to broaden his concessions to include the necessary implications 
of what he was originally willing to accept. By a gradual process of widening the circle 
of concession, Student is finally brought to an abandonment of his position. In the end, 
ethical skepticism is made to refute itself; its own presuppositions prove its undoing. 

With all the sympathy I have for Mr. Adler’s general purpose, I cannot regard his 
book as wholly successful. From a literary point of view it certainly reveals defects. 
Nothing of the charm of Plato gets into its “dialectic,” which alternately saddens the 
reader by its awkwardness and frightens him by its cunning. The contributions of the 
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author’s foil seem to waver between the tediously obvious and a suspiciously coopera- 
tive kind of antagonism. In general, it may be said that the author’s attempt to com- 
bine the dialogue form with straight exposition has produced a literary hybrid with 
none of the qualities of its ancestors, and some peculiar defects of its own. 

But I believe it is not only the form of Mr. Adler’s book that is vulnerable, but the 
substance of his argument as well. It seems to me that his refutation of ethical skepti- 
cism starts at the wrong end of the scale. Where he begins with minimal good, I think 
it would be wiser to begin with maximal bad. Why not, as a starting point, imagine a 
society in which all ordinarily accepted values are reversed—a society in which treason, 
murder, and rape are officially encouraged, in which breach of contract is rewarded 
and its observance punished, a society where assisting one’s neighbor is regarded as a 
heinous crime. No sane person would hesitate to call such a society “bad.” It would 
be bad by every conceivable ethical standard, whether it be the dignity of man, the 
maximation of happiness, the fullest realization of human capacities. Even those who 
say they rejoice in man’s making a beast of prey of himself surely have no wish to see 
his predatory powers wasted in a mere scratch for individual survival. 

The simple recognition that a society can be “bad” in a sense that transcends mere 
personal preference, seems to me an adequate refutation of the position of dogmatic 
skepticism. This form of refutation has, I think, advantages over that adopted by 
Mr. Adler. It does not commit the anti-skeptic to proving more than he is in a position 
to prove. It permits him to concede that, though we know that some things are “good” 
and some are “bad,” we cannot exactly define the line of distinction between goodness 
and badness. It allows us to grant the existence of a wide area of human conduct that 
is not subject to moral rule at all. Mr. Adler’s method does not permit any such con- 
cessions. He works his way forward by establishing one principle of goodness after 
another. His course is exactly charted and he undertakes to report latitude and 
longitude at every station of the journey. 

Now that the position of ethical skepticism is being subjected everywhere to a criti- 
cal scrutiny that it has for years escaped, it is, I think, important to separate two ques- 
tions: 1) Does a distinction between good and evil exist? 2) Can we define that dis- 
tinction with exactness? One of the favorite devices of argument from the skeptical 
side is to confuse these questions and to assert that, since we cannot define the distinc- 
tion, it must have no existence. Kelsen writes in a recent article, for example, “The 
usual assertion that there is indeed such a thing as justice, but that it cannot be clearly 
defined, is in itself a contradiction.”* This is like saying that although we think we can 
tell the difference between a dead man and a live one, the difference does not actually 
exist because we cannot give a definition of “life.” By taking on himself a burden of 
proof which embraces both the propositions I have distinguished above, Mr. Adler 
seems to me to play into the hands of his enemies. 

On the other hand, Mr. Adler’s attempt to found his system on “the nature of man” 
seems to me a real contribution toward the restoration of a proper balance in our ethi- 
cal thinking. He is, I think, fully justified in repeatedly reminding us that man has a 
“nature,” for this is something that has been pretty thoroughly forgotten during the 
past century. The modern notion is that man’s nature is what he does. Since he can 
decide what to do, he can choose his own nature. He can, for example, follow Spengler’s 
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advice and “will himself a beast of prey.” Of course, well brought-up, wholesome 
American people do not will things like that, but they could if they wanted to. 

If there is anything that distinguishes our ethical thinking from that of former 
times, it is the disappearance of the notion of man’s nature. This is the missing con- 
stant in our thought. It is the lack of it that explains the relativism which inheres in 
all our ethical judgments, for without it, no condemnation of evil can carry real convic- 
tion. Jefferson and Marshall would never have defined our present differences with the 
Fihrer as a choice between different “ways of life.” They would have said quite simply 
that Hitler is wrong. They would have said that man cannot make himself a beast of 
prey without ceasing to be a man, without losing, in other words, his capacity to enjoy 
what he seeks to obtain through rapine. They would have regarded Mein Kampf not 
simply as a wicked book, but as a mistaken book. It would have been possible for 
them to do this because they believed that man has a “nature” about which he can 
make mistakes as easily as he makes mistakes about the physical world that sur- 
rounds him. 

Mr. Adler has, I believe, performed a real service in restoring the notion of man’s 
nature to a central position in our thought. Where he seems to me to go wrong is in 
attempting to reduce this nature to syllogisms. Here, I think, he bites off more than 
he can chew, and considerably more than anyone should be expected to swallow. As for 
what man’s nature really is, everything seems to me to point to the fact that there 
enters into the mixture a little plasma along with the syllogisms. We would do well to 
recognize this fact even though it embarrasses somewhat the neatness of our demon- 
strations. That man’s nature exists, that we can be mistaken about it, that it furnishes 
a standard for judging our actions, that it is wise for us to study it—none of these 
things seems to me to require us to pretend that we already understand it fully. In 
assuming the contrary, Mr. Adler seems to me to do a disservice not only to the cause 
of ethics, but to the cause of rationalism, as well. For I believe that rationalism should 
teach a persistent effort to understand, not a denial of the reality of that which is not 
yet understood. 

Lon L. Futrert 


Sociology of Law. By Georges Gurvitch.* New York: Philosophical Library and 

Alliance Book Corporation, 1942. Pp. xx, 309. $3.75. 

Georges Gurvitch has set himself two main tasks in this book. On the one hand, he 
wants to give a thorough and comprehensive accounting of the sociology of law, taking 
stock of accomplishments and failures from Aristotle and Montesquieu to Duguit, 
Max Weber, and Roscoe Pound. On the other hand, he means to elaborate, by way of 
avoiding past impasses, a system of valid concepts about the approach to legal phe- 
nomena, on the basis of which the necessary tasks would become clearly intelligible. 
It must be said that both attempts have been crowned with conspicuous success in this 
relatively little book, notwithstanding some shortcomings. 

The book consists of an introduction and five chapters of unequal length. After a 
somewhat lengthy exposition of the problems which he found in the field, the author 
devotes the physical bulk of the book to a brilliant survey of the writers, past and 
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present, who have either directly or indirectly contributed essential ideas to the sociol- 
ogy of law. This review of the young science serves Mr. Gurvitch’s purpose of tracing 
tragic misunderstandings between the different schools, especially between jurists and 
sociologists, to the ultimate root of false conceptual constructions. Thus the critical 
summary of the results achieved in the field is the necessary starting point for Mr. 
Gurvitch’s own theory, which is contained in the four remaining chapters. 

The organization of the material in these chapters is extremely convincing, but it 
is intricate and so closely reasoned that it would be impossible to summarize it as a 
whole. Suffice it to emphasize three points which to my mind constitute the most 
suggestive contributions of Mr. Gurvitch’s thought: his definition of law, his concep- 
tion of the “normative fact,” and his elaboration of the three distinct levels of sociologi- 
cal research in respect to law. These notions seem outstanding, not only because of 
their position in the system of this book, but also because they are pregnant with sig- 
nificance in other social sciences, notably in history and government. 

Mr. Gurvitch’s conception of law is based on the achievements of nineteenth 
century thought. While benefiting from what positivism had to teach, however, he 
very happily avoids the sterile separation between “nature” and “spirit” (“Sein” and 
“Sollen”’) which has cramped the evolution of positivism and has finally frustrated the 
scientific validity of this school. Gurvitch insists rightly that law by its very essence 
embodies spiritual values in real and observable facts. Only a “‘collective act recogniz- 
ing spiritual values” can be experienced by the human mind as a legal phenomenon. 
He continues to combine the spiritual and the factual elements of law in the two con- 
ceptions by which he further elaborates his idea of law: the notion of justice and that 
of the “normative fact.” Justice is not merely the moral component of law, being as 
such opposed to the elements of security and stability, but it is an “amalgam of values 
and logical ideas” of which “the principles of order and security are immanent ele- 
ments.”” Moral values, often in conflict with each other, “require for their always par- 
tial realization a preliminary reconciliation through justice.” In other words, justice 
is a harmonization of conflicting ideals and values. Such a harmonization occurs within 
the framework of all concrete collective groups, which is the reason why justice can 
never be determined in an abstract way, but can*be referred to in a specific situation. 

Other characteristics of law are its conservative tendency, which distinguish it 
from the “dynamic, creative and driving” power of moral values, the multilateral char- 
acter of its rules, which always link the duties of some to the claims of others, and the 
fact that it derives its validity from “normative facts.” This latter idea is one to which 
Mr. Gurvitch himself rightly attributes crucial importance. It is this concept which 
makes it possible for him to draw the scope of law much wider than the body of rules 
which are equipped with sanctions, and yet clearly to distinguish positive law from 
mere ideas about law. It is not the element of constraint which makes a rule a legal 
one, although law does admit of constraint whereas the very nature of moral obliga- 
tions is opposed to compulsion. But law can derive its authority and positivistic char- 
acter from other sources than constraint. Any fact which actually reveals the collec- 
tive recognition of spiritual values establishes the validity of a legal rule. 

A normative fact is thus “each manifestation of social reality capable of engender- 
ing law.” “The act of recognizing values in facts is quite different from direct partici- 
pation in those values. One may, e.g., be insufficiently endowed to grasp the aesthetic 
values of a symphony, but this does not in the least prevent one from feeling indigna- 
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tion against whomsoever may disturb the quiet of listeners. The disturber will be re- 
garded as acting against ‘justice.’” It is clear that this notion of the “normative 
fact” enables Mr. Gurvitch to apply very precise tests to the finding of legal rules, and 
yet dispenses with the necessity of having to oppose a special “living law’’ to ‘“‘court- 
made law’”’ or to statute law. 

Mr. Gurvitch’s theory thus opens up wide vistas of a new understanding of legal 
phenomena, an understanding which is eminently important in a period like ours, 
where spontaneous rules and institutions of law break out into violent fights with the 
officially recognized tradition. It goes without saying that great care must prevail in 
applying Mr. Gurvitch’s ideas to practical jurisprudence, a warning which is set forth 
with great emphasis in Dean Pound’s preface to the book. Yet there can be no doubt 
that this work will go far toward overcoming the sterile hostility between the “high 
priests” and the “critical observers” of law. 

Equal significance must be attributed to the distinction between the three branches 
of the sociology of law, upon which Mr. Gurvitch has based the organization of his 
book. It is one thing, he maintains, to study the “types of sociality,” another to study 
the legal systems of collective groups, or of ‘‘inclusive societies” (i.e., cultures), and 
still another to study the “genetic developments” of legal phenomena. Many unten- 
able ideas can be traced back to a confusion between these three distinct tasks of re- 
search. While he dedicates only a few pages to the last-named of these problems, the 
main effort of his theory is concentrated on the elaboration of the first two categories. 
The study of “kinds of law” he calls microsociology, a discipline the object of which is 
the numerous and typical ways in which human relations are clothed in the forms of 
legal guaranties. These various and manifold “kinds of law” are brought into har- 
mony with each other through the comprehensive “frameworks of law” (such as 
state-law, trade-union law, family law, etc.). And between the various “frameworks 
of law” existing together in one society, a harmonious equilibrium is reached by the 
synthesizing action of the “system of law” (which is a function of the culture, e.g., 
feudal law, bourgeois law, archaic law, American law, etc.). Thus these three branches 
of sociology work on different levels and have different problems to*¢ope with. This 
differentiation is a major contribution, for it is decisive to realize whether a particular 
legal conflict springs from a typical form of relationship in society, or from the in- 
compatibility of two legal “frameworks” pertaining to conflicting groups. By a saga- 
cious system of classification, Mr. Gurvitch reduces the properties of legal relation- 
ships to a number of basic criteria, and by combining those fundamental traits he is 
able to characterize sharply the nature of any legal conflict. 

A similar attempt to classify the possible types of groups cannot be held equally 
successful, and when it comes to the classification of “inclusive societies,” Mr. Gur- 
vitch throws himself wide open to obvious criticism. This touches on one of the main 
weaknesses of the book, which is the tendency to assert and define a conception in an 
apodictic way, without any attempt to verify its accuracy by examples and references 
to facts. In many instances the reader can verify these conceptions for himself, but 
when the author uses his own unverified conceptions in order to derive important con- 
clusions from them later on his method becomes objectionable. This is particularly 
manifest in the chapters on groups and organizations and their law-creating capacities. 
It is the apodictic brevity of Mr. Gurvitch’s statements which accounts for the organi- 
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zation of the book, in which two thirds are devoted to a critical review of other men’s 
writings, and only one third to the exposition of the author’s own ideas. 

However, this last third of the book is packed with extraordinary density, and its 
fruitful and interesting ideas are a rich reward even for the reader who does not always 
agree with them. Unfortunately, there is no index to help the reader retrace his steps. 
This must be held a serious mistake, for a book of this kind cannot be merely read, but 
must be carefully studied and restudied. 

GERHART NIEMEYERT 


America’s Strategy in World Politics. By Nicholas John Spykman.* New York: 
Harcourt, Brace & Co., 1942. Pp. 500. $3.75. 


The theory of law suggested by some passages in this book makes it particularly 
interesting to lawyers. It is the view that law is simply an expression of physical power, 
or force. This view has of course been maintained by many thoughtful students. The 
author seems to attribute it to Thucydides, quoting from him at the outset a statement 
by an Athenian representative threatening the little island of Melos. Thucydides’ his- 
tory is, however, a systematic criticism of the theory of force. Thucydides was opposed 
to the small-capitalist democratic imperialist party in Athens, and his history is a cold 
if not unprejudiced attack on its policy. The Melian episode occurred when the demo- 
cratic party was probably under the leadership of Alcibiades, and not long before the 
ultimate disaster to Athenian power which resulted from Alcibiades’ expedition to 
Syracuse. The ironical emphasis and timing of the episode suggest therefore that 
Thucydides saw in the position of the Athenian leaders a symptom of the fatal illness 
of his age. 

Pareto is a provocative modern exponent of the force theory of order. The reviewer 
does not agree with this theory and neither in the end does the author. Both agree, 
nevertheless, that Americans may easily overlook the importance of force in considering 
the affairs of Europe and Asia. Even today we may need to remind ourselves of the 
necessity for dealing skillfully with power impulses in the effort to develop some sort 
of world order. 

Mr. Spykman criticises some Americans for supposing that the country was safe 
without regard to the balance of power in Europe and Asia. However, some of those 
whom he criticises have pointed out that at least until the invasion of Russia there 
was an opportunity for the maintenance of a long-time balance which would strengthen 
our defensive position. Again Mr. Spykman, while giving a full and interesting account 
of the present strength of our defensive position, emphasizes the danger of invasion 
from northern outposts in both the Atlantic and the Pacific. His account of the danger 
assumes the continued cooperation, in the event of their victory, of Germany and 
Japan. American policy might, however, even under the worst imaginable conditions, 
derive some benefit from inevitable tensions between these two powers. 

The book is primarily an exposition of American interest in maintaining a balance 
of power in Europe and Asia after victory by the United Nations. The author was 
born in the Netherlands and lived in Europe during his early years. He has been for 
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some time a member of the staff of the Institute of International Studies at Yale. The 
combination qualifies him to remind us of the vitality of the traditional British theory 
of power and politics. Neither Germany nor Russia, China nor Japan, should be al- 
lowed to develop controlling force. This should be the end of American, as it has been 
of British, policy. The presentation may seem to some discouraging. It will seem to 
others a useful corrective of easy assumptions about the peace for which we are 
fighting. If we hope for more than an uneasy balance, we cannot do with less. If we 
are to accomplish more, we must combine balance with completely international 
armed force. 

In the end any simple theory of force receives a significant qualification. The word 
“merit” is introduced, and not in quotation marks. The sentences deserve quotation. 

“The founders of the United States were impressed with the value and importance 
of balanced power. They created for this nation a government of checks and balances 
in the profound conviction that only in that manner could tyranny be avoided. Our 
government has been criticized for being slow and cumbersome, and it has irritated 
many who prefer quick and efficient response to executive command, but it has lived 
up to the hopes of its founders and preserved the political and civil liberties perhaps 
better than any other government. A similar merit extends to balanced power in in- 
ternational society.’ 

Matcotm P. SHarpt 
* P. 472. 
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$160.00 delivered. 


» FEDERAL PROCEDURAL FORMS ... by Alexander Holtzoff, spe- 
cial assistant to the Attorney General, and Allen R. Coszier, special 
attorney in the Department of Justice. A Complement to F.C.A.; A 

Complete Compilation of Ferms for Practice in Federal Courts and 

Before Administrative Boards and Commissions. 1 large volume, 

$15.00 delivered. 


Detailed information about any of these publications will be sent 
upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapelis, Indiana 


Please mention the REVIEW when answering adverstiements 


ALL THIS for ONLY $5 A YEAR... 


@ A competent office staff trained in the prompt and efficient execution 
of your requests for service in Springfield—serving as your representa- 
tive in making departmental contacts and saving you the time and 
money of many trips to the capital. 


@ Listing of biographical data and information of your fields of practice 
in the Classified Register of Members, approved by the American Bar 
Association Committee on Law Lists and consulted frequently by more 
than 5,000 Illinois lawyers. 


@ Ten issues of the Illinois Bar Journal, monthly except in July and 
August, with news of your friends and articles of practical interest, sum- 
maries of Illinois Supreme Court opinions, comments on Illinois cases— 
a magazine by and for the Illinois lawyer. 


@ Real savings to you in the cost of legal publications sponsored or 
edited by the Illinois State Bar Association, providing authoritative 
practice volumes at minimum cost—such as the Illinois Revised Statutes 
and the annotated Insurance and Probate codes. 


@ Practical guidance in placing your law office on a sound basis through 
recommended schedules of minimum fees for professional services, study 
of office systems used in many Illinois law offices, and consultative 
service on law office management problems. 


@ Enjoyment of the fellowship and genuine personal benefits provided 
by the meetings sponsored or encouraged throughout the state with the 
assistance of the Illinois State Bar Association and its speakers on a 
wide variety of problems in Illinois law. 

@ The opportunity to render constructive public service—while making 
valuable personal contacts and gaining first-hand information of pro- 
gressive developments in law—through membership, in your choice of 
any two of fourteen Section organizations. 


@ Direct financial assistance if for any reason you are unable to continue 
in the practice of law, through the Illinois Bar Pension Foundation ad- 
ministering a fund accumulated from generous contributions by mem- 
bers of the Illinois State Bar Association. 


These and many other practical services are available to 
you as a member of the Illinois State Bar Association 


For application cards and information address: 
ILLINOIS STATE BAR ASSOCIATION 
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